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MASSAC:-iUSETTS  DEPAR7MEMT  OF  Fpfl^^WEN^S 

PERSONAL  INCOME  coiUCT^o^ 

INDIVIDUAL  RETIREMENT  ACCOUNTS  «  ^.T  ^ 

CONTRIBUTIONS  AND  DISTRIBUTIONS 


FACTS: 


Taxpayer  Adams,  a  resident  of  Massachusetts.  contribut^^^.SS^a^j^tOCVhiS^vidual 
retirement  account  (IRA),  During  his  most  recent  taxable  year,  "Aoams  attains  the  age 
of  65  and  begins  receiving  distributions  frorn  the  IRA.  At  all  times  relevant,  the  IRA 
satisfies  the  requirements  of  section  408  of  the  Internal  Revenue  Code. 


0^  ^assachuseUsj 


ISSUE  1 : 
ISSUE  2: 


May  Adams  deduct  the  contributions  to  the  IRA  on  his  Massachusetts  return? 

To  what  extent  are  the  distributions  Adams  receives  from  the  IRA  included  in  his 
Massachusetts  gross  income? 


DISCUSSION:  Massachusetts  gross  income  is  federal  gross  income,  with  certain  modificatiorw.  G.L 
c.  62,  §  2<a).  Under  federal  law,  an  individual  may  deduct  from  gross  income,  within 
specified  limits,  amounts  paid  in  the  taxable  year  to  the  indMdual's  IRA.  I.R.C.  ^  219(a), 
62(10).  This  deduction,  however,  is  not  allowed  under  Massachusetts  law.  G.L  c.  62, 

§  2(dK9). 

Distributions  from  an  IRA  are  included  in  'ederal  gross  income  in  the  year  received. 
I.R.C.  %  408(d).  Massachusetts  gross  income  is  federal  gross  income  with  certain 
modifications.  G.L.  c.  62,  §  2(a).  As  a  modification  to  federal  gross  income,  Massachusetts 
law  provides  a  deduction  for  amounts  received  from  an  IRA  until  an  amount  equal  to 
the  prior  contributions  has  been  recovered.  G.L.  c.  62,  §  2(aX2XF). 


DIRECTIVE  1 :  Taxpayer  Adams  may  not  deduct  amounts  contributed  to  the  IRA  on  his  Massachusetts 
retum. 

DIRECTIVE  2:  The  distributions  Adams  receives  from  the  IRA  are  not  included  in  his  gross  income 
until  he  has  recovered  an  amount  equal  to  his  previous  contributions. 


REFERENCE:    G.L.  c.  62,  %  2(aX2KF).  (d)(9);  I.R.C.  §§  62(10).  219,  408. 


12  Jun«  1986 


!ra  A.  Jackson 
Commissioner  pf  Revenue 


This  DIrectiv©  represents  the  otficia)  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  arxl  its  personnel  will  follow  this  Directive,  and  taxpayers  may  re»y  upon  it,  unless  it  is  revoked  or  rrxxJifled  pur- 
suant to  8X  CM  R  §  62C  01(5Ke)  In  applying  this  Directive,  howevef.  the  effect  ot  sut>sequont  legislatKXi.  regulations,  court 
decis»ons.  Directives,  and  TIRs  must  be  consKjered.  arxj  Department  personnel  and  taxpayers  may  re*y  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  sut>staniiaily  the  same  as  those  set  forth  m  this  Directive. 
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DOR-D 
86-10 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

MILITARY  INCOME  (RESIDENT) 


FACTS: 


Taxpayer  Cooper  is  a  uniformed  member  in  the  military  service  of  the  United  States 
who  is  domiciled  in  fvlassachusetts.  During  her  most  recent  taxable  year,  she  lived  in 
a  state  other  than  Massachusetts  because  sFie  was  temporarily  assigned  to  active  duty 
at  a  military  base  in  such  state. 


ISSUE: 


Is  the  compensation  Taxpayer  Cooper  received  for  her  military  service  while  on  active 
duty  in  a  state  other  than  Massachusetts  subject  to  the  Massachusetts  income  tax? 


DISCUSSION: 


The  Massachusetts  gross  income  of  an  individual  domiciled  in  Massachusetts  includes 
income  derived  from  sources  both  inside  and  outside  the  Commonwealth.  G.L.  c.  62, 
§  2(a).  Accordingly,  the  compensation  paid  by  the  United  States  to  uniformed  military 
personnel  domiciled  in  Massachusetts,  but  assigned  to  active  duty  outside  the  Com- 
monwealth, is  subject  to  Massachusetts  taxation.  Such  compensation  is,  however,  not 
subject  to  taxation  in  the  state  of  military  assignment  because  such  taxation  is  prohibited 
by  federal  law.  50  U.S.C.  §  574. 


DIRECTIVE: 


The  compensation  received  by  Taxpayer  Cooper  for  her  military  service  while  on  active 
duty  in  a  state  other  than  Massachusetts  is  subject  to  Massachusetts  income  tax,  and 
must  be  reported  on  a  resident  return. 


REFERENCE:    G.L  c.  62,  §  2(a);  50  U.S.C.  §  574;  DOR-D  86-11;  DOR-D  86-12. 


12  June  1986 


I  Ira  A.,  Jackson 
Commissioner  of  Revenue 
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This  Directive  represents  the  oflicial  position  of  the  Depariment  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Depariment  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  It,  unless  it  is  revoked  or  modified  pur- 
suant to  830  C  M  R.  §  62C.01(5)(e)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive 
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MILITARY  PERSONNEL  (NON-RESIDENT:  INCOME  OF  CIVILIAN  SPOUSE) 

D 
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FACTS:             Mr.  and  Mrs.  Baker  are  a  married  couple  domiciled  in  a  state  other  than  Massachusetts. 

During  the  most  recent  taxable  year,  they  lived  in  Massachusetts  because  Mr.  Baker, 
a  uniformed  member  in  the  military  service  of  the  United  States,  was  temporarily  assigned 
to  active  duty  at  a  military  base  in  the  Commonwealth.  While  in  Massachusetts,  Mrs. 
Baker  secured  a  job  with  a  local  employer. 

R 

ISSUE:             Is  the  income  Mrs.  Baker  received  from  her  employment  in  Massachusetts  subject  to 
Massacnusens  income  laxr 

1 

■ 

DISCUSSION:  Massachusetts  income  tax  is  imposed  upon  any  Massachusetts  source  income  earned 
by  non-residents.  G.L.  c.  62,  §  5A(a).  Compensation  received  by  reason  of  Massachusetts 
employment  is  Massachusetts  source  income. 

R 

■ii 

Massachusetts  income  tax  is  not  imposed  upon  compensation  paid  by  the  United  States 
to  non-resident  uniformed  military  personnel  assigned  to  active  duty  in  Massachusetts. 
50  U.S.C.  §  574;  G.L.  c.  62,  §  5A(c).  This  exclusion,  however,  applies  only  to  military 
compensation  received  by  non-resident  military  personnel.  There  is  no  exclusion  for 
Massachusetts  source  income  earned  by  civilian  spouses  of  such  military  personnel. 
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DIRECTIVE:      The  income  Mrs.  Baker  received  from  her  employment  in  Massachusetts  is  subject  to 
Massachusetts  income  tax  and  must  be  reported  on  a  non-resident  return.  Form  1-NR. 
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REFERENCE:   G.L.  c.  62.  §  5A(a),  (c);  50  U.S.C.  §  574;  DOR-D  86-10;  DOR-D  86-12. 

12  June  1986                                                      Ira  A/JacksoD 

Corhmi^sionflr  of  Rpvpniift 

86-11 

This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  if  is  revoked  or  modified  pur- 
suant to  830  C.M.R.  §  62C.01(5Ke).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  and  TlRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  oresented  in  other  cases  are  mih<;tantiniiv  ihA  umo  ac  ihncA  «at  fnrth  in  fhie  niror^iv/a 

MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

MILITARY  INCOME  (NON-RESIDENT) 
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FACTS: 


ISSUE: 
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86-12 


DISCUSSION: 


DIRECTIVE: 


Taxpayer  Adams  is  a  uniformed  member  in  the  military  service  of  the  United  States 
who  is  domiciled  in  a  state  other  than  Massachusetts.  During  her  most  recent  taxable 
year,  Adams  lived  in  Massachusetts  because  she  was  assigned  to  active  duty  at  a  military 
base  in  the  Commonwealth.  In  addition  to  her  military  compensation,  Adams'  income 
for  federal  tax  purposes  for  the  year  included  a  $5,000  prize  won  in  a  Massachusetts 
lottery. 


To  what  extent,  if  any,  is  the  income  Taxpayer  Adams  received  while  on  active  duty 
in  Massachusetts  subject  to  the  Massachusetts  income  tax? 


Federal  law  prohibits  a  state  from  imposing  a  tax  on  the  compensation  received  for 
military  service  by  military  personnel  temporarily  located  in  tt>e  state  because  of  military 
assignment.  50  U.S.C.  §  574.  Such  compensation  may  be  taxed  only  by  their  state  of 
domicile.  Accordingly,  compensation  paid  by  the  United  States  to  norKesident  unrformed 
personnel  assigned  to  active  duty  in  Massachusetts  is  not  subject  to  Massachusetts 
taxation.  G.L.  c.  62,  §  5A(c).  Any  other  income  which  non-resident  personnel  earn  or 
derive  from  Massachusetts  sources,  however,  is  subject  to  Massachusetts  income  tax. 
G.L  c.  62.  §  5A(a). 


The  compensation  received  by  Taxpayer  Adams  for  her  military  service  while  on  active 
duty  in  Massachusetts  is  not  subject  to  Massachusetts  income  tax.  The  lottery  prize 
is,  however,  subject  to  tax  and  must  be  reported  on  a  non-resident  return.  Form  1-NR. 


REFERENCE:    G.L  c.  62.  §  5A(a),  (c);  50  U.S.C.  §  574;  DOR-D  86-10;  DOR-D  86-11, 


12  Jun«  19M 


I  Ira  A.  Jackson 
Commissioner  of  Revenue 


This  DIrecttvo  ropresants  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  8X  C.M.R.  §  62C.01(5Ke).  In  appfying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  ar>d  TlRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rety  upon  this  Directive  only 
if  the  facts,  circumstarx:es  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

EMPLOYEE  JOB-SEEKING  EXPENSES 


FACTS:  Taxpayer  Adams  is  an  accountant  employed  at  a  fimi  located  in  Boston.  Adams  decides 

to  leave  this  position  and  seek  employment  as  an  accountant  with  another  firm.  Accord- 
ingly, Adams  pays  a  fee  to  an  employment  agency  to  help  secure  a  new  position.  In 
addition,  Adams  incurs  transportation  expenses  to  attend  interviews  in  the  Boston  area 
and  traveling  expenses  to  attend  interviews  outside  Massachusetts.  Adams  properly 
deducts  the  transportation  expenses  and  traveling  expenses  on  the  federal  Form  2106 
for  employee  business  expenses.  He  also  deducts  the  fee  paid  the  employment  agency 
on  his  federaJ  Form  1040  (Schedule  A). 


ISSUE:  To  what  extent  may  Adams  deduct  these  expenses  Incurred  In  connection  with  job- 

seeking  activities  on  his  Massachusetts  return? 
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DISCUSSION:  Federal  law  aJk>ws  a  taxpayer-emptoyee  to  deduct  from  gross  income  expenses  incurred 
in  connection  with  the  taxpayer's  trade  or  business.  I.R.C.  §  62(2).  An  employee's  trade 
or  business  is  the  performance  of  services  as  an  employee  separate  and  apart  from 
the  performance  of  services  for  his  employer.  See  Rev.  Rul.  77-16,  1977-1  C.B.  37. 
Consequently,  expenses  incurred  in  seeking  new  empkiyment  in  the  employee's  present 
line  of  work  qualify  as  deductible  expenses.  I.R.C.  §  162. 

Transportation  expenses  incurred  while  seeking  new  employment  in  the  same  line  of 
work  are  deductible  from  gross  income  if  they  are  ordinary  and  necessary  and  directly 
connected  to  the  taxpayer's  present  line  of  vwDrk.  I.R.C.  §§  62(2),  162(a).  SImilarty,  travel- 
ing expenses  incurred  while  seeking  new  employment,  including  expenses  for  meals 
and  lodgings,  are  deductible  from  a  taxpayer's  gross  income  if  they  are  incurred  while 
away  from  home,  ordinary  and  necessary,  and  directly  connected  to  the  taxpayer's  pres- 
ent line  of  work.  I.R.C.  §§  62(2),  162(aK2).  All  other  jol>seeking  expenses  are  claimed 
as  itemized  deductions  to  reduce  adjusted  gross  income. 

Massachusetts  law  adopts  the  trade  or  business  deductions  permitted  under  section 
62  of  the  Code,  with  certain  exceptions.  G.L.  c.  62,  §  2(d).  Consequently,  the  job-seeking 
expenses  deductible  under  Massachusetts  law  are  transportation  expenses  and  travel- 
ing expenses  incurred  while  away  from  home.  Those  job-seeking  expenses  claimed 
as  itemized  deductions  on  a  taxpayer's  federal  return  are  not  allowed  under 
Massachusetts  law. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 


PHOTOGRAPHS  AND  FILM  DEVELOPING 


D 
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ISSUE:  Are  charges  for  photographs  taken  by  a  professional  photographer  subject  to  the  sales 

tax? 

ANSWER:  Yes.  A  buyer's  fundamental  purpose  in  having  photographs  taken  by  a  professional 
photographer  is  to  acquire  tangible  personal  property,  the  photographs.  See  Houghton 
Mifflin  Co.  v.  State  Tax  Commission,  373  Mass.  772  (1977).  Accordingly,  the  transfer 
of  the  photographs  for  a  consideration  is  a  retail  sale,  rather  than  a  service  transaction, 
and  the  amounts  charged  by  the  photographer  are  subject  to  the  sales  tax,  unless  other- 
wise exempt.  G.L.  c.  64H.  §§  1(13Xc),  (2). 
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ISSUE:  What  is  the  sales  price  of  photographs  taken  by  a  professional  photographer? 

ANSWER:  Any  amount  paid  for  any  sen/ices  that  are  a  part  of  the  sale  must  be  included  In  deter- 
mining the  sales  price  of  photographs,  and  no  deduction  may  be  taken  on  account  of 
the  cost  of  materials  used,  labor  or  service  cost,  or  other  expenses.  G.L.  c.  64H,  §  1(14). 
Accordingly,  the  sales  price  of  photographs  is  the  entire  amount  charged  for  them,  in- 
cluding any  separately  stated  amounts  for  services,  such  as  sitting  fees,  rendered  in 
producing  them.  (If,  however,  a  photographer  takes  photographs  for  a  customer,  but 
the  customer  does  not  purchase  them,  any  fees  charged  solely  for  the  services  provid- 
ed are  not  subject  to  the  sales  tax.) 
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86-15 


ISSUE:  Are  charges  for  developing  home  movies,  photographic  films  and  prints  subject  to  the 

sales  tax? 

ANSWER:  Yes.  The  processing  of  tangible  personal  property  for  a  consideration  for  consumers 
who  furnish  the  materials  used  in  the  processing  is  a  sale  for  purposes  of  the  sales 
tax.  G.L.  c.  64H,  §  1(12Xb).  Accordingly,  unless  othen^ise  exempt,  the  developing  of 
home  movies,  photographic  films  and  prints  are  retail  sales,  and  the  amounts  charged 
are  subject  to  the  sales  tax.  G.L.  c.  64H.  §§  1(13),  2. 


REFERENCE:  G.L.  c.  64H,  §§  i(i2Kb),  (i3Kc),  (14).  2. 


12  June  1986 


ira  A.  Jackson 
Cotnmissic|ner  of  Revenue 


This  Directive  represents  the  official  posrtion  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facta  as  stated. 
The  Department  and  its  personnel  wll  follow  this  Directive,  and  taxpayerB  may  rely  upon  it,  unless  it  is  revoked  or  rrxxlified  pur- 
suant to  830  C.M.R.  §  62C.01(5Ke).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  and  TIRs  must  be  consKjered,  and  Department  personnel  and  taxpayers  may  rety  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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DOR-D 
86-16 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

PAYMENTS  FROM  STATE  AND  MUNICIPAL  DEFERRED  COMPENSATION  PLANS 


FACTS: 


Taxpayer  Baker  was  employed  by  the  City  of  Metropolis.  While  employed.  Baker  par- 
ticipated in  the  Deterred  Compensation  Plan  established  and  maintained  by  the  City 
of  Metropolis  pursuant  to  chapter  44  of  the  General  Laws.  In  each  year,  the  city  defer- 
red a  portion  of  Baker's  compensatkxi  and  invested  it  in  accordance  with  the  plan  agree- 
ment. When  Baker  separated  from  service  he  began  to  receive  periodic  payments  of 
the  previously  deferred  compensatkxt,  and  ttie  income  attributable  to  such  amounts, 
pursuant  to  the  proves k>ns  of  tf>e  plan. 

The  Deferred  Compensatkxi  Plan  waa  established  in  accordance  with  sectkjn  457  of 
the  Internal  Revenue  Code  and.  at  all  times  relevant  here,  qualified  under  sectkxi  457. 


ISSUE  1: 
ISSUE  2: 


When  is  the  compensation  deferred  included  in  Baker's  Massachusetts  gross  income? 

Is  the  interest  earned  on  thte  deferred  compensation  included  in  Baker's  Part  A  or  Part 
B  income?  ' 


DISCUSSION:  Massachusetts  gross  income  is  federal  gross  income  with  certain  modrfIcatk>n8.  G.L 
c.  62.  §  2(a). 

The  Code  provides  that  compensation  defen-ed  pursuant  to  a  city  plan  that  satisfies 
the  requirements  of  sectton  457  Is  not  included  in  the  federal  gross  income  of  the  par- 
ticipant In  the  year  deferred.  I.R.C.  §  457(a).  Consequently,  amounts  defen-ed  pursuant 
to  a  deferred  compensation  plan  that  qualifies  under  section  457  of  the  Code  are  not 
included  In  Massachusetts  gross  income  in  the  year  deferred.  G.L.  c.  62.  $  2(a). 

Compensatkxi  deferred  pursuant  to  a  plan  that  qualifies  under  section  457,  and  income 
attributable  to  such  amounts  deferred,  are  included  in  federal  gross  income  for  tfie  tax- 
able year  in  which  paid  to  the  participant.  I.R.C.  §  457(a).  Consequently,  compensation 
deferred  pursuant  to  a  plan  that  qualifies  under  section  457,  and  the  income  attributable 
to  such  amounts  deferred,  are  included  in  Massachusetts  gross  income  for  the  taxable 
year  in  which  pakj  or  made  available  to  tfie  participant.  The  amounts  should  be  included 
in  a  taxpayer's  Part  B  income,  taxed  at  5%. 


DIRECTIVE  1 :  The  compensation  defen-ed  is  included  in  Taxpayer  Baker's  Massachusetts  gross  in- 
come in  the  years  in  which  he  receives  payments  from  the  plan. 
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DIRECTIVE  2:  Any  interest  earned  on  the  deferred  compensation  is  included  in  Baker's  Part  B  income, 
taxed  at  5%. 


REFERENCE:    G.L  c.  62.  §  2(a);  I.R.C.  §  457. 
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12  Jurw  1986 
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Ira  A.  Ja 
imissioner 

;kson 

of  Revenue 

DOR-D 
86-16 


This  Dir^ctiv«  repfwwTts  th«  omotJ  positkjn  of  th«  0«p«tm«nt  of  R«vwiu«  on  th«  app(ic*tk>n  of  th«  law  to  tb«  facu  as  stated 
rrJrT*!!^^.?^  iJ*  P*^"*  ^"  Dir«:ttv«.  and  taxpayer*  may  r»»y  upon  it.  untMS  it  is  revokad  or  modified  pur- 

suantto  830  C  M  R.  %  82C.0l(5Xe).  In  appJying  ttiis  Oirecttve.  however,  the  effect  of  subsequent  legisJalkxi.  regulations,  court 
^  iH-*l!L  IT^^'  *^       "^"^  ^  constdered.  and  Department  personnel  and  taxpayers  may  re»y  upon  tWs  Directive  only 
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FACTS: 


ISSUE: 


DISCUSSION: 


DIRECTIVE: 


Ms.  Adams  and  Ms.  Baker  are  two  single  women  who  jointly  rent  their  principal  residence, 
an  apartment  located  in  Massachusetts,  from  Mr.  Landlord  for  a  monthly  cost  of  $500. 
Ms.  Adams  and  Ms.  Baker  each  contribute  $250  a  month  for  their  rent.  For  the  current 
taxable  year,  Ms.  Adams  and  Ms.  Baker  each  file  a  Massachusetts  income  tax  return 
as  a  single  person. 


To  what  extent  may  Ms.  Adams  and  Ms.  Baker,  single  filers  who  are  jointly  renting  their 
principal  residence,  deduct  the  rent  paid  during  the  taxable  year  on  their  Massachusetts 
returns? 


An  individual  who  pays  rent  for  his  principal  place  of  residence  is  entitled  to  a  deduc- 
tion equal  to  fifty  (50)  percent  of  the  rent  paid  during  the  taxable  year  if  such  residence 
is  located  in  Massachusetts.  G.L.  c.  62,  §  3B(a)(9).  This  deduction,  however,  may  not 
exceed  $2,500.  If  two  or  more  unmarried  persons  rent  a  unit  together,  each  person 
is  entitled  to  a  deduction  based  on  the  amount  of  rent  that  each  paid. 

Ms.  Adams  and  Ms.  Baker  pay  $6,000  a  year  in  rent,  each  contributing  $3,000.  Ms. 
Baker  and  Ms.  Adams  may  each  deduct  $1 ,500,  which  is  50%  of  the  rent  paid  by  each, 
within  the  $2,500  limitation. 

In  computing  the  50%  rental  deduction,  the  taxpayer  must  list  the  address  of  each 
residence  lived  in  during  the  taxable  year,  the  dates  rented  and  the  amount  paid  for 
each  residence,  as  well  as  the  landlord's  name  and  address. 


Ms.  Adams  and  Ms.  Baker  may  each  deduct  $1,500  on  their  Massachusetts  returns. 
They  also  must  list  their  address,  the  dates  rented  and  the  amount  of  rent  paid  for  their 
residence,  as  well  as  the  name  and  address  of  Mr.  Landlord. 


REFERENCE:   G.L.  c.  62,  §  3B(a)(9). 


20  August  1986 


Commissione 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  C  M  R.  §  62C.01{5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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HOMEOWNERS  ASSOCIATIONS 
NON-EXEMPT  FUNCTION  INCOME  AND  DEDUCTIBLE  EXPENSES 
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ISSUE  1 


ISSUE  2: 


DISCUSSION: 


Property  Associates  is  an  unincorporated  condominium  association  formed  by  the  unit 
owners  of  a  condominium  housing  project  located  in  Massachusetts.  For  federal  tax 
purposes,  Property  Associates  qualifies  and  elects  to  be  treated  as  a  homeowners 
association  pursuant  to  section  528  of  the  Internal  Revenue  Code. 

Property  Associates  operates  a  coin-operated  laundry  for  the  exclusive  use  of  the  associa- 
tion members.  In  addition,  Property  Assoctates  rents  available  parking  spaces  In  the 
association  parking  lot  to  the  public. 

Property  Associates  pays  its  manager  a  salary  of  $24,000  a  year.  Ten  percent  of  the 
manager's  time  during  the  year  is  devoted  to  maintaining  the  coin-operated  laundry 
and  to  supervising  the  association's  parking  space  rental  activities. 


To  what  extent,  if  any,  is  the  income  received  from  the  coin-operated  laundry  and  from 
the  parking  space  rental  activity  included  in  Property  Associates'  gross  income? 

To  what  extent,  if  any,  is  the  manager's  salary  deductible  by  Property  Associates? 


Massachusetts  gross  income  is  federal  gross  income  with  certain  modifications.  G.L. 
c.  62,  §  2(a).  The  exempt  function  income  of  a  homeowners  association  that  elects  under 
section  528  of  the  Code  is  not  included  in  its  federal  gross  income.  Income  received 
that  is  not  exempt  function  income  is  included  in  the  association's  federal  gross  income. 
I.R.C.  §  528(d). 

Exempt  function  income  is  any  amount  received  as  membership  dues,  fees  or 
assessments  from  the  owners  of  the  residential  units.  I.R.C.  §  528(d)(3)(A).  Amounts 
received  from  the  association  members,  however,  will  not  be  considered  exempt  func- 
tion income  if  the  amounts  reflect  use  of  facilities  not  available  through  payment  of  the 
dues,  fees  or  assessments.  Treas.  Reg.  §  1 .528-9(c)(3).  Moreover,  amounts  received 
from  non-members  are  not  exempt  function  income.  Treas.  Reg.  §  1 .528-9(c)(2). 

"Qualifying  expenditures  "  within  the  meaning  of  section  528  are  expenditures  incur- 
red by  the  association  to  acquire,  construct,  manage,  maintain  and  care  for  association 
property.  Treas.  Reg.  §  1 .528-6(b).  These  expenditures  are  not  deductible  by  the  associa- 
tion because  they  relate  to  the  association's  exempt  function  income.  I.R.C.  §  528(d)(1)(B), 
Treas.  Reg.  §  1 .528-10(c)(1).  In  contrast,  expenses  directly  connected  with  the  produc- 
tion of  income  that  is  not  exempt  function  income  are  deductible  by  the  association. 
I.R.C.  §  528(d).  Where  facilities  or  personnel  are  used  both  for  exempt  functions  of  the 
association  and  the  production  of  gross  income,  the  expenses  shall  be  allocated  bet- 
ween the  two  activities  on  a  reasonable  basis.  Treas.  Reg.  §  1.528-6(b). 
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DIRECTIVE  1: 


DIRECTIVE  2: 


The  income  received  from  the  coin-operated  laundry  and  from  the  association's  rental 
activity  is  included  in  Property  Associates'  gross  income  in  that  the  income  is  not  ex- 
empt function  income.  The  association  must  report  this  income  on  a  Form  3M. 

Property  Associates  may  deduct  on  the  Form  3M  10%  of  the  manager's  salary  as  an 
expense  in  that  10%  of  the  manager's  time  is  directly  connected  with  the  production 
of  gross  income.  The  remaining  90%  of  the  manager's  salary  is  nondeductible  because 
it  is  connected  with  the  association's  exempt  function  income. 
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REFERENCE:    G.L.  c.  62,  §  2(a);  I.R.C.  §  528;  Treas.  Req.  §  1.528-6{b),  -9(c)(2),  -9(c)(3),  -10(c)(1);  DOR-D 
86-7. 


20  August  1986 


DOR-D 
86-18 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  C  M  R.  §  62C.01(5)(e)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions,  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 


MOTOR  VEHICLES 
MASSACHUSEHS  DEALER 
MASSACHUSETTS  PURCHASER 
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DISCUSSION:  Under  Massachusetts  law,  the  purchaser  of  a  motor  vehicle  is  directly  responsible  for 
the  payment  of  the  sales  tax.  Purchasers  who  make  arrangements  to  have  a  third  party 
pay  over  the  tax  on  their  behalf  are  still  responsible  for  its  payment  and  are  cautioned 
to  make  sure  the  tax  has  been  paid.  The  payment  must  be  remitted  to  the  Registry 
of  Motor  Vehicles  and  is  a  prerequisite  to  the  vehicle's  registration.  The  payment  may 
be  made  in  cash,  or  by  bank,  certified  or  cashier's  check  payable  to  the  Commonwealth 
of  Massachusetts.  G.  L.  c.  64H,  §  §  3(c),  25;  see  also  830  CMR  64H.02(4). 

-. .  These  statutory  requirements  differ  from  those  generally  applicable  to  retail  sales,  under 

/'/7t/Y7"  PiO!^M/|*r.._,  which  the  vendor  is  required  to  collect  the  sales  tax  from  the  purchaser  and  remit  it 
Oiirr  "*iV/So  the  Department  of  Revenue.  G.  L.  c.  64H.  §  3(a). 
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ISSUE: 


What  procedures  must  a  purchaser  follow  in  order  to  pay  the  sales  tax  due  on  a  motor 
vehicle  purchased  from  a  Massacnusetts  car  dealer? 


91988 


DIRECTIVE: 


REFERENCE: 


Since  a  motor  vehicle  generally  must  be  registered  within  ten  days  of  purchase,  pay- 
ment of  the  sales  tax  must  also  be  made  within  that  time.  G.  L.  c.  90,  §  §  2,  9;  G.  L. 
c.  900,  §  4(a).  If  for  any  reason  a  car  is  not  registered,  payment  of  the  tax  must  be 
made  to  the  Commissioner  of  Revenue  on  or  before  the  twentieth  day  of  the  month 
following  the  month  in  which  the  vehicle  was  purchased.  G.  L.  c.  62C,  §  16.  If  payment 
is  not  made  by  this  date,  the  purchaser  shall  become  liable  for  interest  and  penalties 
under  the  sales  tax.  G.  L.  c.  62C,  §  §  32,  33.  These  amounts  are  in  addition  to  any 
other  liabilities  imposed  under  state  law  for  failure  to  timely  register  the  motor  vehicle. 

In  the  event  a  motor  vehicle  is  not  registered,  sales  tax  due  may  be  paid  to  the  Com- 
missioner of  Revenue  at  certain  Department  of  Revenue  locations  and  at  those  Registry 
offices  which  are  staffed  with  Department  of  Revenue  personnel.  For  a  listing  of  these 
locations  contact: 

Department  of  Revenue 
Determination  Bureau 
100  Cambridge  Street 
Boston,  MA  02204 
(617)  727-2505 
(617)  727-2510 

The  purchaser  of  a  motor  vehicle  is  directly  responsible  for  payment  of  the  sales  tax. 
Payment  must  be  made  at  the  time  the  vehicle  is  registered  or  by  the  twentieth  day 
of  the  month  following  the  one  in  which  the  vehicle  was  purchased,  whichever  is  earlier. 


G.  L.  c.  62C,  §  §  16,  32,  33;  G.  L.  c.  64H,  §  §  3(a 
L.  c.  90D,  §  4(a);  830  CMR  64H.02(4). 


2,  9;  G. 


01  June  1987 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated  The 
Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pursuant  to 
830  CMR  62C  01(5)(e)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  decisions.  Direc- 
tives, and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  are  cautioned  against  reaching  the  same  conclusions 
in  other  cases  unless  the  facts,  circumstances  and  issues  are  substantially  the  same. 
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Part  I:  Liability  for  Use  Tax 
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ISSUE: 


DISCUSSION: 


DIRECTIVE: 


ISSUE: 


On  May  1 ,  Taxpayer  Davidson,  a  resident  of  another  state,  was  notified  by  his  employer 
that  he  would  soon  be  reassigned  to  a  corporate  division  located  in  Massachusetts  for 
one  year.  On  June  1 ,  Davidson  purchased  an  automobile  in  his  state  of  residence,  where 
he  registered  it.  On  SeptemtDer  1,  he  moved  to  Massachusetts  and  brought  the 
automobile  here.  It  is  assumed  that  no  sales  or  use  tax  was  due  or  paid  to  a  state  other 
than  Massachusetts,  and  that  the  vendor  of  the  vehicle  did  not  collect  a  sales  or  use 
tax  at  the  time  of  purchase.  It  is  also  assumed  that  Davidson  has  maintained  his  domicile 
in  the  other  state. 

Is  Davidson  liable  for  the  Massachusetts  use  tax  on  the  automobile  he  brought  into 
the  Commonwealth  for  his  personal  use  less  than  six  months  after  its  purchase  in  another 
state? 

Massachusetts  imposes  a  use  tax  on  the  storage,  use  or  other  consumption  in  the  Com- 
monwealth of  property  purchased  for  use  here.  G.  L.  c.  641,  §  2.  Every  motor  vehicle 
brought  into  Massachusetts  within  six  months  after  its  purchase  is  presumed  to  have 
been  purchased  for  storage,  use  or  other  consumption  within  the  Commonwealth.  G. 
L.  c.  641,  §  §  8(f),  26.  The  use  tax  makes  no  exception  for  property  purchased  by  non- 
residents and  there  is  no  requirement  that  the  property  be  used  or  stored  primanly  or 
exclusively  in  Massachusetts.  Towie  v.  Commissioner  of  Revenue,  397  Mass.  599,  605 
(1986). 

Three  types  of  transactions  are  exempt  from  the  use  tax.  The  first  type  is  one  in  which 
the  Massachusetts  sales  tax  is  collected  on  the  sale  of  the  property  purchased  for  use 
here.  G.  L.  c.  641,  §  7(a).  The  second  is  one  in  which  the  sale  of  the  property  purchased 
for  use  here  is  exempt  under  the  sales  tax.  G.  L.  c.  641,  §  7(b).  The  third  is  one  in  which 
a  tax  is  legally  due  and  paid  in  another  state  or  territory  of  the  United  States  on  the 
sale  of  the  property  purchased  for  use  here,  but  only  to  the  extent  the  foreign  tax  equals 
or  exceeds  the  tax  that  would  t5e  imposed  in  Massachusetts.  This  exemption  only  ap- 
plies, however,  if  the  other  state  or  territory  allows  a  corresponding  exemption  for  sales 
or  use  taxes  paid  to  the  Commonwealth.  G.  L.  c.  641,  §  7(c);  830  OMR  64H.02(7)  (h). 

If  the  presumption  of  taxability  is  not  rebutted  and  if  none  of  the  exemptions  apply,  the 
transaction  is  subject  to  the  use  tax,  and  the  person  who  uses  the  property  here  is  liable 
for  the  tax  imposed.  G.  L.  c.  641,  §  3. 

Taxpayer  Davidson  is  liable  for  the  use  tax  on  the  automobile  he  brought  into  the  Com- 
monwealth for  personal  use  on  September  1 ,  less  than  six  months  after  its  purchase 
in  another  state. 


Part  II:  Payment  Procedures 

What  procedures  must  a  non-resident  follow  in  order  to  pay  the  Massachusetts  use 
tax  due  upon  a  motor  vehicle? 
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PROCEDURES:  The  procedures  that  a  non-resident  must  follow  in  order  to  pay  the  use  tax  on  a  motor 
vehicle  depend  on  whether  or  not  the  vehicle  must  be  registered  in  Massachusetts  pur- 
suant to  section  three  of  chapter  90  of  the  General  Laws. 

Information  on  the  registration  requirements  for  non-residents  may  be  obtained  from: 

Registry  of  fvlotor  Vehicles 
100  Nashua  Street 
Boston,  MA  02114 

If  the  vehicle  is  required  to  be  registered,  the  non-resident  must  pay  the  use  tax  imposed 
at  the  Registry  of  Motor  Vehicles  when  applying  for  registration. 

If  the  vehicle  is  not  required  to  be  registered,  the  non-resident  must,  on  or  before  the 
twentieth  day  of  the  month  following  the  one  in  which  the  vehicle  was  first  used  in 
Massachusetts,  file  with  the  Commissioner  of  Revenue  a  completed  Sales  or  Use  Tax 
Payment  Form  (Form  ST-7R)  and  pay  the  tax  due.  G.  L.  c.  62C,  §  I6(i). 

»  In  either  case,  for  use  tax  purposes,  a  non-resident  will  become  liable  for  interest  and 

penalties  if  he  or  she  fails  to  pay  the  tax  on  or  before  the  twentieth  day  of  the  month 
following  the  one  in  which  the  vehicle  is  first  used  here.  G.  L.  c.  62C,  §  §  32,  33.  These 
amounts  are  separate  from  any  amounts  that  may  be  due  for  failure  to  timely  register 
the  motor  vehicle. 


REFERENCE: 


G.  L.  c.  62C,  §  §  16(i),  32,  33;  G.  L.  c.  641.  §  §  2.  3,  7,  8(f),  26;  G.  L.  c.  90,  §  3;  Towie 
V.  Commissioner  of  Revenue,  397  Mass.  599  (1986). 


01  June  1987 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated  The 
Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pursuant  to 
830  C.M  R  «  62C  01(5)(e),  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  decisions.  Direc- 
tives, and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  are  cautioned  against  reaching  the  same  conclusions 
in  other  cases  unless  the  facts,  circumstances  and  issues  are  substantially  the  same. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

PROPERTY  PURCHASED  FOR  USE  IN  MASSACHUSETTS,  BURDEN  OF  PROOF 
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This  Directive  discusses  the  application  of  the  use  tax  to  property  purchased  out  of  state 
and  brought  into  the  Commonwealth.  In  particular,  it  focuses  on  the  effect  of  the  statutory 
presumption  of  taxability  provided  in  G.  L.  c.  641,  §  8(f).  For  purposes  of  this  Directive,  it  is 
assumed  that  no  sales  tax  was  paid  or  due  to  a  state  other  than  Massachusetts.  It  is  also 
assumed  that  no  exemptions  from  the  tax  apply  unless  otherwise  indicated  and  that  the 
owner  of  the  property  has  complied  with  any  applicable  registration  requirements. 

Massachusetts  imposes  a  use  tax  on  the  storage,  use  or  other  consumption  within  the 
Commonwealth  of  tangible  personal  property  purchased  for  storage,  use  or  other  con- 
sumption here.  G.  L.  c.  641,  §  2. 

Whether  property  was  purchased  for  use  within  the  Commonwealth  depends  upon  the 
facts  and  circumstances  of  the  particular  transaction.  Factors  to  be  considered  include: 

1)  the  residency  of  the  taxpayer;  2)  whether  there  was  an  intervening  use  of  the  property 
in  another  state;  3)  the  length  of  time  between  purchase  of  the  property  and  its  use 
in  Massachusetts;  4)  an  unforeseen  change  in  circumstances  occurnng  after  purchase; 
and,  5)  whether  the  purchaser  knew  at  the  time  of  purchase  that  the  property  would 
be  used  in  Massachusetts.  It  should  be  noted  that  the  use  tax  may  apply  to  non-residents. 
Furthermore,  property  need  not  be  used  exclusively  or  even  pnmarily  in  Massachusetts 
to  be  considered  purchased  for  use  within  the  Commonwealth.  Towie  v.  Commissioner 
of  Revenue,  397  Mass.  599,  605  (1986). 

Property  is  presumed  to  be  purchased  for  use  here  if  it  is  delivered  or  brought  into  the 
Commonwealth  within  six  months  of  its  purchase.  G.  L.  c.  641,  §  8(f).  Unless  the  tax- 
payer meets  the  burden  of  proving  the  contrary,  based  upon  the  particular  facts  and 
circumstances  of  the  transaction,  the  property  will  be  subject  to  the  use  tax.  See  830 
CMR  64H.02(3Kc). 

The  effect  of  the  statutory  presumption  may  be  illustrated  by  the  following  examples: 

EXAMPLE  1:  Taxpayer  Taylor,  a  resident  of  New  Hampshire,  purchased  a  sailboat 
in  Connecticut  on  May  1 .  She  brought  the  boat  to  the  Cape  in  June,  renting  space 
for  It  in  a  Wellfleet  manna.  Since  that  time  she  has  sailed  the  boat  in  nearby  waters. 

Since  Taylor  brought  the  boat  into  Massachusetts  within  six  months  of  purchase, 
she  has  the  burden  of  proving  it  was  not  purchased  for  use  here.  Under  these 
facts  and  circumstances,  Taylor  cannot  meet  this  burden  and  is,  therefore,  liable 
for  the  use  tax  on  the  boat. 

EXAMPLE  2:  Taxpayer  Jones,  a  resident  of  Oregon,  purchased  an  automobile 
there  on  June  1 .  On  October  1 ,  Jones'  employer  unexpectedly  closed  the  Oregon 
plant  where  he  worked  and  transferred  him  to  Massachusetts.  Jones  moved  to 
Massachusetts  on  Octotjer  15,  bringing  the  car  with  him. 


Since  Jones  brought  the  car  into  Massachusetts  within  six  months  of  purchase, 
he  has  the  burden  of  proving  it  was  not  purchased  for  use  here.  Under  these  facts 
and  circumstances,  he  can  meet  this  burden  upon  presentation  of  adequate 
documentation.  Accordingly,  the  use  tax  will  not  apply. 

When  property  is  brought  here  more  than  six  months  after  purchase,  the  statutory 
presumption  does  not  apply,  and  the  Commissioner  has  the  burden  of  proving  that  the 
property  was  purchased  for  use  here.  Unless  the  Commissioner  meets  this  burden,  the 
tax  will  not  apply. 

This  principle  may  be  illustrated  by  the  following  examples: 

EXAMPLE  3:  Taxpayer  Davis,  a  resident  of  the  Commonwealth,  is  a  tenured  pro- 
fessor at  the  University  of  Massachusetts.  For  his  sabbatical,  he  decided  to  pur- 
chase a  small  boat  and  sail  around  the  Caribbean.  On  December  1,  he  went  to 
Florida  where  he  purchased  the  boat  for  his  trip.  He  returned  to  Massachusetts 
with  the  boat  on  July  1 .  Since  that  time  he  has  sailed  the  boat  in  Massachusetts 
waters. 

Since  Davis  brought  the  boat  into  Massachusetts  more  than  six  months  after  pur- 
chase, the  Commissioner  has  the  burden  of  proving  it  was  purchased  for  use  here. 
Under  these  facts  and  circumstances,  the  Commissioner  can  meet  this  burden. 
Therefore,  the  use  tax  will  apply. 

EXAMPLE  4:  Able  Corp.,  a  Montana  corporation,  purchased  construction  equip- 
ment there  in  1983.  This  equipment  was  used  exclusively  in  Montana  until  1986 
when,  due  to  favorable  business  conditions,  the  corporation  decided  to  expand 
its  operations  into  other  states.  On  January  1,  1987,  the  corporation  successfully 
bid  on  a  Massachusetts  construction  project  and  later  brought  the  equipment  here. 

Since  the  corporation  brought  the  property  into  Massachusetts  more  than  six 
months  after  purchase,  the  Commissioner  has  the  burden  of  proving  it  was  pur- 
chased for  use  here.  Under  these  facts  and  circumstances,  the  Commissioner 
cannot  meet  this  burden  and  the  use  tax  will  not  apply. 

In  situations  like  those  set  forth  in  Examples  2  and  4,  where  property  was  not  purchas- 
ed for  use  in  the  Commonwealth,  taxpayers  may  choose  to  first  pay  the  tax  and  then 
file  Form  CA-6  with  the  Commissioner  for  an  abatement  or  they  may  apply  for  an  ex- 
emption from  use  tax  by  filing  Form  RMV-1  and  presenting  adequate  documentation 
to  support  the  exemption. 


Form  RMV-1  and  supporting  documentation  for  this  exemption  may  be  filed  at  certain 
Department  of  Revenue  locations  and  at  those  Registry  of  Motor  Vehicles  offices  which 
are  staffed  with  Department  of  Revenue  personnel.  For  a  listing  of  these  locations  contact: 


Department  of  Revenue 
Determination  Bureau 
100  Cambridge  Street 
Boston,  MA  02204 
(617)  727-2505 
(617)  727-2510 


REFERENCE:    G.L.  c.  641.  §  §  2.  8(f);  830  CMR  64H.02(3Kc);  Towie  v.  Commissioner  of  Revenue,  397 
Mass.  599  (1986).  ^ 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated  The 
Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pursuant  to 
830  CMR  §  62C  01(5Ke).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  decisions.  Direc- 
tives, and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  are  cautioned  against  reaching  the  same  conclusions 
in  other  cases  unless  the  facts,  circumstances  and  issues  are  substantially  the  same. 
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ISSUE  1: 


Taxpayer  Jones  is  a  resident  and  citizen  of  a  country  which  does  not  have  a  tax  treaty 
,  j.iiWhe  United  States.  Taxpayer  Smith  is  a  resident  and  citizen  of  a  country  which  has 
~3L^V3s(.  treaty  with  the  United  States.  During  the  taxable  year.  Jones  and  Snnith  were 
employed  by  Able  Corporation  in  Massachusetts  where  they  worked  together  on  a  three- 
month  research  project.  Each  received  $9,000  for  working  on  the  project.  They  receiv- 
ed no  other  income  while  in  the  United  States  and  returned  to  their  respective  coun- 
tries immediately  upon  completion  of  the  project. 
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ISSUE  2: 


Is  the  compensation  received  by  Taxpayer  Jones,  a  non-resident  from  a  country  without 
a  tax  treaty  with  the  United  States,  subject  to  Massachusetts  income  tax? 


Is  the  compensation  received  by  Taxpayer  Smith,  a  non-resident  from  a  country  with 
a  tax  treaty  with  the  United  States,  subject  to  Massachusetts  income  tax? 


DISCUSSION:  Massachusetts  income  tax  is  imposed  upon  any  Massachusetts  source  income  earned 
by  a  non-resident.  G.  L.  c.  62,  §  5A(a).  Compensation  paid  for  any  employment  performed 
in  Massachusetts  is  Massachusetts  source  income.  Generally,  non-residents  from  other 
countries  are  taxed  like  non-residents  from  other  states.  Thus,  under  the  facts  above, 
Jones'  compensation  is  taxable  Massachusetts  source  income. 

However,  where  Massachusetts  source  income  received  by  a  non-resident  from  another 
country  is  exempt  from  federal  taxation  because  of  a  tax  treaty  to  which  the  United 
States  IS  a  party,  that  income  will  also  be  exempt  from  Massachusetts  taxation.  IRC 
§  894(a);  830  CMR  2.05(4).  This  is  because  income  which  is  not  included  in  federal 
gross  income  will  not  be  included  in  Massachusetts  income  for  tax  purposes  unless 
specifically  added  by  chapter  62  of  the  General  Laws,  G.  L.  c.  62.  §  2(a). 

Since  each  country's  tax  treaty  with  the  United  States  is  unique.  Taxpayer  Smith  should 
consult  his  national  revenue  service,  consulate  or  employer  to  find  out  whether  his  coun- 
try's treaty  affects  how  his  income  will  be  taxed. 

DIRECTIVE  1 :  The  compensation  received  by  Taxpayer  Jones,  a  non-resident  from  a  country  without 
a  tax  treaty  with  the  United  States,  is  subject  to  Massachusetts  income  tax.  He  must 
report  the  income  on  a  Massachusetts  non-resident  return.  Form  i-NR. 


DIRECTIVE  2: 


The  compensation  received  by  Taxpayer  Smith,  a  non-resident  from  a  treaty  country, 
IS  subject  to  Massachusetts  income  tax  unless  it  is  exempt  from  federal  taxation  under 
the  terms  of  the  treaty  between  his  country  and  the  United  States.  If  Smith's  income 
IS  taxable,  he  must  report  it  on  the  Massachusetts  non-resident  return,  Form  1-NR  If 
his  income  is  tax  exempt,  he  will  not  be  required  to  file  a  Massachusetts  tax  return 
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PROCEDURES  FOR  NON-RESIDENTS  FROM  TREATY  COUNTRIES 
WHOSE  INCOME  FROM  EMPLOYMENT  IS  TAX  EXEMPT 

Where  the  compensation  paid  to  a  non-resident  from  a  treaty  country  is  tax  exempt. 
It  IS  not  subject  to  federal  or  Massachusetts  withholding.  IRC  §  1441(c);  G.  L.  c.  62B. 
§  2.  The  Internal  Revenue  Service  requires  non-resident  employees  from  other  coun- 
tnes  who  claim  an  exemption  from  withholding  to  file  U.S.  Form  1001  with  their 
employers.  Treas.  Reg.  §  1.1441-6(c).  This  form  enables  those  employees  to  notify 
employers  that  a  treaty  exempts  their  income  from  taxes.  In  lieu  of  this  form,  some 
employers  will  accept  an  affidavit  or  other  written  affirmation  of  tax-exempt  status.  Form 
1001  or  similar  statement  should  be  filed  with  an  employer  prior  to  commencing  employ- 
ment in  order  to  avoid  the  withholding  of  taxes.  This  filing  will  suffice  for  exemption 
from  Massachusetts  withholding  as  well. 

Where  income  is  exempt  by  tax  treaty  but  taxes  have  been  withheld  by  an  employer, 
a  non-resident  must  file  a  Massachusetts  non-resident  income  tax  return.  Form  1-NR. 
with  the  Massachusetts  Department  of  Revenue  to  claim  a  refund  of  the  amounts 
withheld.  The  state  copy  of  the  W-2  Form  indicating  that  taxes  have  been  withheld  and 
documentation  of  the  treaty  exemption  should  be  attached  to  the  return. 

REFERENCE:    G.  L.  c.  62.  §  §  2(a).  5A(a);  G.  L.  c.  62B,  §  2;  IRC  §  §  894(a).  1441(c):  830  CMR  2  05(4); 
Treas.  Reg.  ^  1.1 441 -6(c). 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated  The 
Q^m^  Department  and  its  personnel  aiiII  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  -nooified  pursuant  !o 

j  830  C  M  R  ^  62C  01(5)(e)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  coua  decisions.  Directives 
I     and  TIRs  must  De  considered,  and  Department  personnel  and  taxpayers  are  cautioned  against  reaching  the  same  conclusions  in 

other  cases  unless  the  facts,  circumstances  and  issues  are  suPstantially  the  same 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

ADMINISTRATION 

POWER  OF  ATTORNEY 
DISCLOSURE  OF  TAX  INFORMATION 
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ISSUE: 


Must  a  taxpayer's  representative  file  a  power  of  attorney  with  the  Department  of  Reve- 
nue [DOR]  before  DOR  may  talk  with  the  representative? 
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DISCUSSION:  Massachusetts  law  generally  prohibits  the  Department  of  Revenue  from  disclosing 
information  contained  in  tax  returns  or  other  documents  to  anyone  other  than  the  tax- 
payer or  the  taxpayer's  representative.  G.L.  c.  620,  §  21 .  The  Department  therefore 
requires  the  representative  to  present  a  power  of  attorney  indicating  his  or  her  appoint- 
ment by  the  taxpayer  in  a  particular  matter.  The  Department  may  not  release  tax  infor- 
mation or  discuss  any  aspect  of  a  taxpayer's  case  unless  (1 )  the  taxpayer  accompanies 
the  representative  to  the  Department;  (2)  the  representative  presents  a  power  of  attor- 
ney; or  (3)  a  power  of  attorney  is  already  on  file.  It  is  not  sufficient  for  the  represen- 
tative simply  to  contact  the  Department  by  telephone,  by  mail  or  in  person. 

f  )xj  ^Bfp&  original  or  a  copy  of  the  power  of  attorney  should  be  filed  with  each  office  of  DOR 
in  which  the  representative  will  appear.  One  need  not  file  an  additional  copy  with  other 
officers  or  counsel  who  later  consider  the  same  matter  unless  specifically  requested 
to  do  so. 
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DIRECTIVE: 


The  taxpayer,  or  a  corporate  officer,  partner,  or  fiduciary  authorized  to  execute  a  power 
of  attorney  on  the  taxpayer's  behalf,  should  complete  revised  Form  M-2848  (Power 
of  Attorney),  available  from  the  Department's  Taxpayer  Assistance  Bureau,  100  Cam- 
bridge Street,  Boston,  Massachusetts  02204.  The  form  is  also  included  in  the  1987 
Massachusetts  Package  X.  A  power  of  attorney  may  be  filed  without  using  Form  M- 
2848,  but  it  must  contain  the  same  information  as  Form  M-2848  would.  If  the  tax  matter 
involves  an  estate,  the  power  of  attorney  may  be  executed  on  the  estate  tax  return. 
Statements  which  are  not  powers  of  attorney  are  insufficient  and  do  not  satisfy  the 
Department's  requirements. 


Unless  the  taxpayer  appears  with  the  representative,  a  completed  power  of  attorney 
indicating  that  the  taxpayer  has  authorized  the  representation  must  be  on  file  with  the 
appropriate  office  of  DOR  before  the  Department  will  recognize  the  representation. 


REFERENCE:     G  L  c  620.  §  21 


November  30,  1987 


Stephen  W.  Kidder 
Commissioner  of  Revenue 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CM  R,  §  62C.01(5){e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  it  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

ADVERTISING  CIRCULAR;  MAGAZINE  EXEMPTION 
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FACTS: 


Taxpayer  Baker  distributes  a  monthly  publication  in  Massachusetts.  The  publication 
contains  no  news  stories,  features  or  other  articles  but  is  instead  comprised  exclu- 
sively of  advertisements  promoting  the  sale  of  real  estate.  Each  advertisement  con- 
sists of  a  picture  of  the  property,  a  brief  description  of  it,  the  name  of  the  realtor  and 
the  selling  price.  Each  issue  has  the  same  name  and  format,  and  a  volume  and  number 
designation. 


0/  ^ 


Is  taker's  publication  which  is  devoted  exclusively  to  advertising  exempt  as  a  mag- 
azine under  G.L.  c.  64H,  §  6(m)? 


DISCUSSION: 


Massachusetts  exempts  the  sale  of  magazines  from  the  sales  and  use  tax.  G.L.  c. 
64H,  §  6(m).  The  word  "magazine"  is  not  defined  in  the  statute,  and  must  be  con- 
strued according  to  the  common  and  approved  usage  of  the  language.  G.L.  c.  4,  § 
6  Third;  Commonwealth  v.  Zone  Book,  Inc..  372  Mass.  366,  369  (1977). 


Broadly  defined,  a  magazine  is  a  "  'publication,  usually  with  a  paperback,  and  some- 
times illustrated,  that  appears  at  regular  intervals  and  contains  stories,  articles,  etc. 
by  various  writers  and  usually  advertisements,'  "  Stanley  Home  Products,  Inc.  v.  Com- 
missioner of  Revenue,  A.T.B.  Docket  No.  120842,  September  5,  1986,  quoting  VJeb- 
ster's  New  World  Dictionary  (Second  College  Edition,  1972).  Whether  a  publication 
is  a  magazine,  however,  really  depends  upon  common  sense  and  the  ordinary  mean- 
ing of  the  word  rather  than  upon  whether  the  publication  displays  certain  incidental 
characteristics  of  a  magazine,  such  as  regular  publication  or  standardized  format. 
Robert  Welch,  Inc.  v.  State  Tax  Commission,  A.T.B.  Docket  No.  79965,  October  14, 
1977. 


According  to  the  common  and  approved  usage  of  the  language,  a  publication  must 
contain  stories,  articles  or  other  features  in  addition  to  advertising  to  qualify  as  a  mag- 
azine. Thus  a  publication  which  consists  solely  of  advertising  is  not  a  magazine,  but 
only  a  sales  catalog  or  circular. 
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DIRECTIVE: 


Baker's  publication  is  not  a  magazine  and  is  not  exempt  from  sales  and  use  tax  under 
G.L  c.  64H,  §  6(m). 


REFERENCE:      G.L.  c.  4,  §  6 Third;  G.L.  c.  64H,  §  6(m);  Commonwealth  v.  Zone  Book,  Inc.,  372  Mass. 

366(1977);  Stanley  Home  Products,  Inc.  v.  Commissioner  of  Revenue,  A.T.B.  Docket 
No.  120842  (9/5/86);  Robert  Welch,  Inc.  v.  State  Tax  Commission,  A.T.B.  Docket  No. 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  C.M.R.  §  62C.01(5Ke).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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79965  (10/14/77). 


November  30,  1987 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

POLLUTION  CONTROL  EQUIPMENT  USED  IN 
MANUFACTURING  IN  AN  INDUSTRIAL  PLANT 
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ISSUE: 


LAW: 
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DISCUSSION: 


Able  Corporation,  a  Massachusetts  vendor,  manufactures  widgets  in  its  production 
facility  in  the  Commonwealth.  In  connection  with  this  operation.  Able  purchased  pol- 
lution control  equipment  required  by  law  to  remove  waste  from  water.  The  waste  is 
then  shipped  out  to  dumps  for  disposal. 

Abie's  production  facility  is  an  industrial  plant  within  the  meaning  of  G.L.  c.  64H,  §  6(s). 


Is  Abie's  purchase  of  the  pollution  control  equipment  exempt  from  the  sales  tax  as 
machinery  used  directly  and  exclusively  in  the  manufacture,  conversion  or  proces- 
sing of  tangible  personal  property  to  be  sold? 


Under  G.L.  c.  64H,  §  6{s),  sales  of  machinery  are  exempt  from  sales  tax  if  the  machin- 
ery is  used  directly  and  exclusively  in  an  industrial  plant  in  the  actual  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be  sold.  Machinery  qual- 
ifies for  this  exemption  only  if  it  is  used  solely  during  a  manufacturing  process  to  do 
one  of  the  following  : 


1 .  effect  a  direct  and  immediate  physical  change  on  tangible  per- 
sonal property  to  be  sold; 

2.  guide  or  measure  such  a  direct  and  immediate  physical  change. 
If  the  guiding  or  measuring  is  an  integral  and  essential  part  of  tuning, 
verifying  or  aligning  the  components  of  the  property  to  be  sold; 

3.  test  or  measure  the  property  itself,  if  that  testing  or  measuring 
is  an  integral  part  of  the  flow  of  production  or  the  production  function; 

4.  store,  transport,  convey  or  handle  the  property  during  manufac- 
turing, conversion  or  processing  operations;  or 

5.  package  the  property  in  the  manner  in  which  it  will  normally  be 
sold  to  the  ordinary  consumer. 


Unless  the  machinery  is  so  used,  it  is  not  exempt  under  this  provision  even  though 
it  may  othenwise  be  considered  an  integral  part  of  the  manufacturing  process. 


Only  machinery  which  is  used  solely  to  perform  at  least  one  of  the  five  functions  listed 
in  G.L.  c.  64H,  §  6<s)  is  exempt  from  the  sales  tax.  The  machinery  in  question  does 
not  perform  any  of  these  functions,  and  therefore  does  not  qualify  for  the  exemption. 
It  does  not  matter  that  the  machinery  is  required  by  law. 


DIRECTIVE:  Abie's  purchase  of  the  pollution  control  equipment  is  not  exempt  from  the  sales  tax 
as  machinery  used  directly  and  exclusively  in  the  manufacture,  conversion  or  pro- 
cessing of  tangible  personal  property  to  be  sold. 


REFERENCE:      G  L-  c.  64H,  §  6(s). 


Stephen  W.  Kidder 

November  30,  1987  Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  C  M. R,  §  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

MACHINERY  PRODUCING  A  DIRECT 
AND  IMMEDIATE  PHYSICAL  CHANGE 
UPON  TANGIBLE  PERSONAL  PROPERTY  TO  BE  SOLD 
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FACTS: 


ISSUE: 


LAW: 


Baker  Corporation,  a  Massachusetts  vendor,  manufactures  plastic  items  at  its  pro- 
duction facility  in  the  Commonwealth.  For  use  in  this  facility.  Baker  purchased  air  con- 
ditioning equipment  in  addition  to  central  air  conditioning;  this  additional  equipment 
cools  and  tempers  the  plastic  into  a  hard,  durable  product. 

Baker's  production  facility  is  an  industrial  plant  within  the  meaning  of  G.L.  c.  64H,  §  6{s). 


Is  Baker's  purchase  of  the  air  conditioning  for  use  in  manufacturing  plastic  items  exempt 
from  the  sales  tax  as  machinery  used  directly  and  exclusively  in  the  manufacture,  con- 
version or  processing  of  tangible  personal  property  to  be  sold? 


Under  G.L.  c.  64H,  §  6(s),  sales  of  machinery  are  exempt  from  sales  tax  if  the  machin- 
ery is  used  directly  and  exclusively  in  an  industrial  plant  in  the  actual  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be  sold.  Machinery  qual- 
ifies for  this  exemption  only  if  it  is  used  solely  during  a  manufactunng  process  to  do 
one  of  the  following: 


9 


^388 


Of 


'tory 


DISCUSSION: 


1 .  effect  a  direct  and  immediate  physical  change  on  tangible  per- 
sonal property  to  be  sold; 

2.  guide  or  measure  such  a  direct  and  immediate  physical  change, 
if  the  guiding  or  measuring  is  an  integral  and  essential  part  of  tuning, 
verifying  or  aligning  the  components  of  the  property  to  be  sold; 

3.  test  or  measure  the  property  itself,  if  that  testing  or  measuring 
is  an  integral  part  of  the  flow  of  production  or  the  production  function; 

4.  store,  transport,  convey  or  handle  the  property  during  manufac- 
turing, conversion  or  processing  operations;  or 

5.  package  the  property  in  the  manner  in  which  it  will  normally  be 
sold  to  the  ordinary  consumer. 

Unless  the  machinery  is  so  used,  it  is  not  exempt  under  this  provision  even  though 
it  may  otherwise  be  considered  an  integral  part  of  the  manufacturing  process. 


Only  machinery  which  performs  at  least  one  of  the  five  functions  listed  in  G.L.  c.  64H, 
§  6(s)  is  exempt  from  the  sales  tax  under  this  provision.  Thus  machinery  may  qualify 
for  the  exemption  if  the  machinery  is  used  solely  dunng  a  manufacturing  process  to 
effect  a  direct  and  immediate  physical  change  in  tangible  personal  property  to  be  sold. 
There  is,  however,  no  requirement  that  this  physical  change  be  direct  or  immediate 
in  the  sense  of  physical  contact. 

In  this  case,  the  air  conditioning  is  used  to  temper  the  plastic  items,  making  them  hard 
and  durable.  The  reduction  in  the  temperature  of  the  plastic  is  a  direct  and  immediate 
physical  change  in  the  property  to  be  sold.  Since  physical  contact  between  the  air 
conditioning  equipment  and  the  plastic  itself  is  unnecessary,  this  function  satisfies  the 
statutory  requirement  and  the  air  conditioning  qualifies  for  the  exemption. 
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DIRECTIVE:         Baker's  purchase  of  the  air  conditioning  equipment  for  use  in  the  manufacture  of  the 
plastic  items  is  exempt  from  the  sales  tax  as  machinery  used  directly  and  exclusively 
in  the  manufacture,  conversion  or  processing  of  tangible  personal  property  to  be  sold. 

K 

REFERENCE:       G.L.  c.  64H,  §  6(s). 
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Stephen  W.  Kidder 

November  30,  1987                                                 Commissioner  of  Revenue 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CM  R.    62C01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

ROOM  OCCUPANCY  EXCISE 

COMPLIMENTARY  ROOMS 
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ISSUE:  Under  certain  circumstances,  further  delineated  in  the  examples  given  below,  a  hotel, 

motel  or  lodging  house  [hotel]  may  permit  some  of  its  rooms  to  be  occupied  on  a  com- 
plimentary basis. 

Are  rooms  provided  on  a  complimentary  basis  by  a  hotel  subject  to  the  room  occu- 
pancy excise? 


DISCUSSION:  Under  G.L.  c.  64G,  §  3,  a  rooms  excise  must  be  paid  whenever: 
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(1)  the  operator  of  a  hotel,  motel  or  lodging  house 

(2)  transfers  a  room  or  rooms  to  an  occupant 

(3)  for  a  "rent"  $15.00  or  greater.  "Rent"  is  defined  as:  "the  consideration  received 
for  occupancy  valued  in  money,  whether  received  in  money  or  otherwise,  including 
all  receipts,  cash,  credits  and  property  or  services  of  any  kind  or  nature,  and  also  any 
amount  for  which  credit  is  allowed  by  the  operator  to  the  occupant,  without  any  deduc- 
tion therefrom  whatsoever."  G.L.  c.  64G,  §  1(h). 

Thus,  the  room  occupancy  excise  must  be  collected  by  any  operator  of  a  hotel,  motel 
or  lodging  house  whenever  he  or  she  receives  sufficient  consideration  in  any  form 
for  the  right  to  occupy  a  complimentary  room. 
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EXAMPLES:     The  following  examples  illustrate  this  principle: 


I.  TRAVEL  AGENTS,  TOUR  GUIDES,  ETC. 

EXAMPLE  1:  A  hotel  furnishes  a  complimentary  room  to  a  travel  agent.  The  com- 
plimentary room  serves  as  a  sales  promotion  or  advertisement.  The  hotel  would  ordi- 
narily have  to  pay  for  this  advertising;  the  avoidance  of  this  cost  is  consideration  to 
the  hotel,  and  the  excise  is  imposed. 

EXAMPLE  2:  A  hotel  furnishes  a  complimentary  room  to  the  tour  guide  traveling 
with  a  group  booked  at  the  hotel.  The  only  benefit  realized  by  the  hotel  is  the  rent 
received  from  the  paying  group  members.  No  excise  is  imposed. 

II.  GUESTS 

EXAMPLE  3:  The  organizers  of  a  convention  rent  twenty-five  rooms  and  are  given 
an  additional  complimentary  room.  The  only  benefit  realized  by  the  hotel  is  the  rentals 
received  from  the  paying  group  members.  No  additional  excise  is  imposed. 

EXAMPLE  4:  A  hotel  gives  a  complimentary  room  for  a  night  for  each  twenty  nights 
stayed  as  part  of  a  "frequent  traveler"  program.  The  hotel  receives  no  rent  beyond 
that  already  paid  for  occupancy  during  the  first  twenty  nights.  There  is  no  additional 
excise  imposed. 


EXAMPLE  5:  A  guest  complains  that  accommodations  at  a  hotel  are  unsatisfactory 
and  is  not  charged  for  the  night's  stay.  The  hotel  receives  nothing  from  the  guest;  j 
no  excise  is  imposed.  j 

III.  EMPLOYEES  i 

i 

EXAMPLE  6:  Hotel  A  permits  employees  of  an  affiliated  corporation  to  stay  free  j 
of  charge  at  its  facilities  on  a  "space  available"  basis  while  they  are  on  business  for 
the  affiliate;  employees  of  Hotel  A  while  on  business  may  fly  free  of  charge  on  an  air- 
line owned  by  the  affiliate.  Since  Hotel  A  will  avoid  incurring  costs  it  would  ordinarily 
incur  for  employee  travel,  complimentary  lodgings  at  Hotel  A  are  given  in  conside- 
ration of  services  from  the  affiliate;  the  excise  is  imposed. 

EXAMPLE  7:  Hotel  A  permits  employees  of  an  affiliated  corporation  to  stay  free 
of  charge  at  its  facilities  on  a  "space  available"  basis  while  they  are  on  vacation  or 
for  other  leisure  activities;  employees  of  Hotel  A  may  stay  free  at  hotel  facilities  of 
the  affiliate  on  the  same  basis.  Because  Hotel  A  would  otherwise  incur  costs  to  pro- 
vide the  benefit,  avoidance  of  these  costs  is  consideration  for  provision  of  the  com- 
plimentary lodgings.  The  excise  is  imposed. 

EXAMPLE  8:  A  hotel  permits  its  employees  to  use  a  room  free  of  charge  on  a  "space 

available"  basis.  This  fringe  benefit  is  additional  compensation  given  in  consider-  ! 

ation,  of  the  employee's  services.  Since  the  hotel  receives  consideration,  the  excise  1 

is  imposed.  Avoidance  of  these  costs  is  consideration  to  the  hotel,  and  the  excise  is  ; 

imposed.  In  this  circumstance  the  employee  is  not  the  agent  of  the  hotel  because  he  i 

is  not  actively  engaged  in  furthering  the  hotel's  business  interests.  | 

EXAMPLE  9:  An  employee  of  a  hotel  must  remain  overnight  there  because  of  his  ! 
duties  and  is  provided  with  a  room.  The  employee  receives  a  room  for  the  conve- 
nience of  the  employer  and  the  employer  is  making  use  of  its  own  facilities  through 
its  agent,  the  employee.  In  this  situation,  the  employee  and  the  operator  of  the  hotel 
form  a  single  unit  for  purposes  of  the  rooms  tax,  and  the  hotel  is  both  the  "operator" 
and  the  "occupant"  of  the  room.  There  is  no  transfer  of  occupancy.  Accordingly,  the 
rooms  excise  does  not  apply. 

i 

IV.  CONSTRUCTION  WORKERS  | 

j 

EXAMPLE  10:  A  hotel  provides  free  rooms  to  a  construction  crew  renovating  the  | 

hotel.  The  cost  of  this  lodging  would  ordinarily  be  borne  by  the  contractor  and  passed  j 

on  to  the  hotel  in  the  form  of  a  higher  price  for  renovations.  The  lower  price  paid  by  i 

the  hotel  to  the  contractor  reflects  the  consideration  received  for  the  complimentary  j 

rooms.  The  excise  is  therefore  imposed.  ! 

i 

EXAMPLE  1 1 :  A  partially  completed  hotel  project  lodges  construction  workers  free  | 

of  charge  in  useable  parts  of  the  building  under  construction.  Although  consideration  | 

may  be  present  in  the  form  of  a  lower  construction  cost,  the  building  is  not  yet  a  hotel,  | 

motel  or  lodging  house,  registered  or  required  to  be  registered.  Consequently,  the  i 

rooms  excise  does  not  apply.  i 
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DIRECTIVE:  in  the  situations  outlined  above,  the  rooms  excise  is  collected  if:  (1 )  the  place  in  which 
the  complimentary  room  is  located  is  a  hotel,  motel  or  lodging  house;  (2)  there  Is  a 
transfer  of  occupancy;  and  (3)  there  is  consideration  for  the  transfer  valued  at  $15.00 
or  more.  All  three  of  the  elements  listed  atx)ve  must  be  present  before  a  complimen- 
tary room  may  be  taxed.  The  excise  is  based  on  the  fair  market  value  of  the  room 
received. 
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REFERENCE:    G.L  c.  64G,  §§  i(h),  3. 


March  23,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-I 
88-1 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

NON-RESIDENT  TAXPAYERS  MASSACHUSETTS  AND  U.S.  TOTAL 
INCOME  DIFFERENCES  FOR  TAX  YEAR  1987 
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ISSUE: 


Why  do  the  instructions  of  the  non-resident  income  tax  form  (Form  1-NR)  indicate  that 
the  amount  of  a  non-resident's  U.S.  total  income  in  Item  2  of  the  form  (for  tax  year 
1987)  may  not  be  the  same  as  the  amount  the  taxpayer  enters  in  Item  14(f)? 


DISCUSSION:  A  non-resident  taxpayer  is  required  to  provide  U.S.  total  income  on  the  Form  1-NR. 

In  addition,  the  non-resident  taxpayer  must  indicate  on  the  form  the  sum  of  Mass- 
achusetts total  5%  income,  10%  income  and  the  additional  income  that  would  have 
been  reported  as  Massachusetts  income  had  the  taxpayer  been  a  Massachusetts 
resident.  Due  to  the  differences  between  Massachusetts  and  federal  tax  laws,  how- 
ever, these  two  amounts  may  not  be  the  same.  For  tax  year  1987,  these  differences 
include: 


Differences 

Social  Security  and  Tier  1 
Railroad  Retirement 
Benefits 

Distributions  from  contribu- 
tory retirement  plans  of  the 
U.S.,  Massachusetts  and 
other  states  which  do 
not  tax  such  income 

U.S.  bond  interest 


Bond  interest  from  other 
states 


Foreign  earned  income 


Scholarship  and  fellowship 
income 


Federal  Tax  Treatment     Mass.  Tax  Treatment 


Taxable  when  income 
above  certain  level, 
I.R.C.  §  86. 

Generally  taxable, 
I.R.C.  §  402. 


Taxable, 
I.R.C.  §  103. 


Exempt, 
I.R.C.  §  103. 


$70,000  exempt, 
I.R.C.  §  911. 


Room  and  board 
portion  now  taxable; 
ramainder  exempt  for 
degree  candidates 
only,  I.R.C.  §  117. 


Exempt, 
G.L.  c.  62, 
§  2(a)(2)(H). 

Exempt, 
G.L.  c.  62, 
§§  2(a)(2)(E), 
3B(4). 


Exempt, 
G.L.  c.  62, 
§  2(a)(2)(A). 

Taxable, 
G.L.  c.  62, 
§  2(a)(1)(A). 

Fully  Taxable, 
G.L.  c.  62. 
§  2(a)(1)(C). 

Fully  exempt 
for  degree 
candidates; 
non-degree 
candidates  up  to 
$300/month  exempt 
with  36  month  max- 
imum, G.L.  c.  62, 
§  1(c). 


Differences 


Federal  Tax  Treatment     Mass.  Tax  Treatment 


IRA  distributions 


Voluntary  §  403(b)  annuity 
contributions 


Generally  taxable, 
I.R.C.  §  408(d). 


Exempt, 
I.R.C.  §  403(b). 


Taxable  after 
contributions  are  re- 
covered, G.L.  c.  62, 
§  2(a)(2)(F). 

Taxable, 
G.L.  c.  62, 
§  2(a)(1)(D). 


Unemployment 
compensation 


Long  term  capital  gain 
deduction 

State  tax  refunds 


Taxable, 
I  R  C  §  85. 


None. 


Taxable  to  itemizers, 
I.R.C.  §  111. 


Taxable  when 
income  above  cer- 
tain level,  G.L.  c.  62, 
§  1(c). 

50%,  G.L.  c.  62, 
§  2(C)(3). 

Exempt  (no 
prior  deduction 
under  G.L.  c.  62, 
§  2(d)). 


Net  operating  loss  carry 
forward 


Deduction  allowed, 
I.R.C.  §  172. 


Deduction 
disallowed,  G.L. 
62,  §  2(d)(6). 


Additional  Differences  for  Taxpayers  with  Schedule  C  or  Schedule  E  Income 

Massachusetts  follows  U.S.  depreciation  rules  in  effect  on  January  1,  1985.  Mass- 
achusetts does  not  adopt  the  U.S.  passive  activity  loss  restrictions. 

Additional  Difference  for  Shareholders  of  Electing  S  Corporations 

There  will  also  be  a  difference  for  shareholders  of  an  S  corporation  which  elects  under 
the  transition  rule  in  section  72  of  chapter  488  of  the  Acts  of  1987  and 
830  CMR  62.17A.1  to  be  taxed  under  the  laws  in  effect  prior  to  the  Massachusetts 
adoption  of  federal  S  corporation  treatment.  This  difference  is: 


Income  from  an  S 
corporation 


Undistributed 
income  taxable, 
I.R.C.  §  1366. 


Actual 
distributions 
taxable,  G.L.  c.  62, 
§  2(a)(1)(E)  (1973) 
(amended  1986). 
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DIRECTIVE:     Such  differences  often  result  in  a  discrepancy  between  a  non-resident  taxpayer's  U.S. 

total  income  and  the  sum  of  total  5%  income,  10%  income  and  the  additional  income 
that  would  have  been  reported  as  Massachusetts  income  had  the  taxpayer  been  a 
Massachusetts  resident.  Thus,  the  amount  of  U.S.  total  income  in  Item  2  of  the  Form 
1-NR  may  not  be  the  same  as  the  amount  in  Item  14(f). 
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Stephen  W.  Kidder 

March  23,  1988                                                  Commissioner  of  Revenue 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  In  this  Directive. 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  TAX  AND  ROOM  OCCUPANCY  EXCISE 

EXEMPTION  FOR  DIPLOMATIC  PERSONNEL 
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DISCUSSION:  By  the  terms  of  certain  treaties  and  conventions,  some  foreign  diplomatic  and  consular 
personnel  are  exempt  from  many  federal,  state  and  local  taxes. 

Effective  February  15.  1986,  the  United  States  Department  of  State  tjegan  issuing  an 
otriciai  photo  identification  card  as  evidence  that  a  particular  diplomat  or  diplomatic  mis- 
sion is  exempt  from  the  taxes  imposed  by  G.L.  cc.  64G  (rooms)  and  64H  (sales,  includ- 
ing sales  of  meals).  The  cards  will  state  that  the  bearer  is  exempt  from: 

(1)  all  sales  taxes  including  room  occupancy  taxes; 

(2)  all  sales  taxes  excluding  room  occupancy  taxes;  or 

(3)  all  sales  taxes  on  purchases  totaling  over  a  specific 
amount,  i.e..  $60.,  $100..  $150.,  or  $200. 

The  United  States  Depa-ilment  of  State  has  informed  DOR  that  the  exemption  under 
(3),  above  applies  to  the  entire  transaction  when  the  total  of  purchases  exceeds  the 
minimum  amount,  i.e.,  if  a  card  applies  to  purchases  above  $60.00  and  the  pu.'-chases 
in  a  single  transaction  total  $50.01 ,  there  is  no  sales  tax  whatsoever  imposed.  The  card 
minimum  must  be  exceeded,  however,  or  the  entire  transaction  is  subject  to  tax. 

The  Department  of  State  has  also  informed  DOR  that  the  exemption  under  (3)  is  intended 
to  include  an  exemption  from  the  room  occupancy  excise.  Therefore,  unless  a  diplo- 
matic identification  card  specifically  states  that  the  bearer  is  not  exempt  from  the  rooms 
excise,  no  rooms  excise  may  be  imposed. 

DIRECTIVE:      Beginning  June  1 ,  1988,  diplomats  must  present  the  official  Department  of  State  card 
to  receive  an  exemption  from  the  sales  or  rooms  tax.  (vlassachusetts  vendors  may  no 
longer  accept  the  former  "Diplomatic  and  Consular  Exemptions"  Letter  as  proof  that 
a  purchaser  is  exempt  from  these  taxes. 

For  procedures  that  a  vendor  must  follow  to  prove  that  a  vransaction  was  properly  exemp- 
ted from  a  tax,  see  Administrative  Procedures,  AP  621.3.1. 

For  more  information,  write  to:  Office  of  Foreign  Missions,  U.S.  Department  of  State, 
Room  2442,  Washington,  D.C.  20520,  or  call  or  write  the  Department  of  Revenue's 
Determination  Bureau  at  100  Cambridge  Street,  Room  300,  Boston,  MA  02204  (617) 
727-0135. 

REFERENCE:    G.L  c.  64G;  G.L.  c. J&4H;  AP  621.3.1 

r>  ^'h''^                                    Stephen  W.  Kidder 

V\\\S^^                      Commissioner  of  Revenue 

This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  oersonnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5K9)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIR3  must  tje  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
tacts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 

)lif^___J^^  -  /  -  ^  7S  -  ^ 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

NEW  PARTS;  SAFETY  DEVICES;  MACHINERY  USED  IN 
MANUFACTURING  IN  AN  INDUSTRIAL  PLANT 
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FACTS: 


ISSUE: 

DISCUSSION: 


DIRECTIVE: 


Curran  Corporation,  a  Massachusetts  vendor,  makes  widgets  in  its  production  facility 
in  the  Commonv/ealth.  In  1975.  the  taxpayer  bought  a  widget  maker  on  which  it  paid 
no  sales  tax  because  the  machine  was  exempt  under  G.L.  c.  54H,  §  6(s).  In  1987.  Curran 
bougnt  a  part,  not  formerly  available,  which  turns  oft  the  machine  if  a  light  beam  is  inter- 
rupted. This  safety  device,  now  requireo  by  law.  is  added  to  and  becomes  part  of  the 
machine. 

Is  Curran's  purchase  of  the  new  part  exempt  from  the  sales  tax  under  G.L.  c.  64H.  ^  6{s)? 

Under  G.L.  c.  64H.  <5  6fs),  sales  of  machinery  and  replacement  parts  are  exempt  from 
sales  tax  if  the  machinery  is  used  directly  and  exclusively  in  an  industrial  plant  in  the 
actual  manufacture,  conversion  or  processing  of  tangible  personal  property  to  be  sold. 

Any  part  of  a  machine  which  helps  it  to  perform  its  intended  function  or  which  is 
necessary  to  control,  regulate  or  operate  it  receives  the  same  tax  treatment  as  the 
machine  itself.  Here,  the  safety  device  is  a  part  necessary  to  control,  regulate  or  oper- 
ate the  widget  maker  since  the  machine  would  not  be  allowed  to  run  without  it.  Since 
the  widget  maker  is  exempt  from  sales  tax  under  G.L.  c.  64H,  §  6(s).  the  part  is  also 
exempt.  The  part  need  not  have  been  purchased  with  the  machine  to  qualify  for  the 
exemption. 

Curran's  purchase  of  the  new  part  is  exempt  from  the  sales  tax  as  machinery  used 
directly  and  exclusively  in  the  manufacture,  conversion  or  processing  of  tangible  per- 
sonal property  to  be  sold. 


REFERENCE:   G.L.  c.  64H.  §  6(s) 


June  1,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


SEP  2  3 1983 

Unwarsity  o|  Msssachusetts; 

This  Directive  represents  the  oflic  ,0^:&Ba3itethPBPJLrtment  of  Revenue  on  the  application  ot  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C  0li5)(e)  In  applying  this  Directive,  nowever.  tne  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  ana  TIRs  must  oe  considered,  and  Depanment  personnel  and  taxpayers  may  rely  upon  this  Directive  only  it  the 
facts,  circumstances  ana  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

NEW  PARTS;  LATER  IMPROVEMENTS;  MACHINERY  USED  IN 
MANUFACTURING  IN  AN  INDUSTRIAL  PLANT 


FACTS: 


ISSUE: 


DISCUSSION: 


DIRECTIVE: 


Davidson  Corporation,  a  Massachusetts  vendor,  makes  widgets  in  its  production  facil- 
ity in  the  Commonwealth.  In  1975,  the  taxpayer  bought  a  wiaget  maker  on  which  it  paid 
no  sales  tax  because  the  machine  was  exempt  under  G.L.  c.  64H,  §  6(s).  In  1987, 
Davidson  bought  a  part,  not  formehy  available,  designed  to  increase  the  production 
capacity  of  the  machine.  This  device  is  added  to  and  becomes  part  of  the  machine. 

Is  Davidson's  purchase  of  the  new  part  exempt  from  the  sales  tax  under  G.L.  c.  64H. 
§  6{s)? 

Under  G.L.  c.  64H,  §  6(s),  sales  of  machinery  and  replacement  parts  are  exempt  from 
sales  tax  if  the  machinery  is  used  directly  and  exclusively  in  an  industrial  plant  in  the 
actual  manufacture,  conversion  or  processing  of  tangible  personal  property  to  be  sold. 

Any  part  of  a  machine  which  helps  it  to  perform  its  intended  function  or  which  is 
necessary  to  control,  regulate  or  operate  it  receives  the  same  tax  treatment  as  the 
machine  itself.  Here,  the  new  part  helps  the  widget  maker  to  perform  its  intended  func- 
tion by  increasing  its  manufacturing  capacity.  Since  the  widget  maker  is  exempt  from 
sales  tax  under  G.L.  c.  64H,  ^  6(s),  the  part  is  also  exempt.  The  part  need  not  have 
been  purchased  with  the  machine  to  qualify  for  the  exemption. 

Davidson's  purchase  of  the  new  part  is  exempt  from  the  sales  tax  as  machinery  used 
directly  and  exclusively  in  the  manufacture,  conversion  or  processing  of  tangible  per- 
sonal property  to  be  sold. 


REFERENCE:   G.L.  c.  64H.  §  6(s). 


DOR-D 

88-5 


June  1,  1988 


G^^7ERMWEMT  DOCUMENTS 
COIIECTIOM 

SEP  23 1988 

^"'^  toositorv  Copy. 


Stephen  W.  Kidder 
Connmissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  ot  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Oireciive,  and  taxpayers  may  rely  upon  i(.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)<e)  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  pe  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

LIQUIDATION  SALES;  TRUSTEE  IN  BANKRUPTCY;  AUCTIONEER 
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FACTS: 


ISSUE: 


A  duly  authorized  trustee  in  bankruptcy  employs  an  auctioneer  to  sell  all  of  the  assets 
of  a  debtor  business  at  a  liquidation  sale. 


Is  the  liquidation  sale  of  the  assets  of  the  debtor  conducted  by  an  auctioneer  subject 
to  the  sales  (or  use)  tax? 


DISCUSSION:  Massachusetts  imposes  an  excise  on  sales  at  retail  of  tangible  personal  property  by 
any  vendor,  but  exempts  from  the  sales  tax  those  sales  which  it  is  pronibited  from 
taxing  under  the  constitution  or  laws  of  the  United  States.  G.L.  c.  64H,  §  2;  G.L.  c. 
64H,  §  6(a).  Under  28  U.S.C.  §  960. 


officers  and  agents  conducting  any  business  under  author- 
ity of  a  United  States  court  shall  be  subject  to  all  Federal, 
State  and  local  taxes  to  the  same  extent  as  if  it  were  con- 
ducted by  an  individual  or  corporation. 


Id.  "Conducting  any  business"  includes  "any  activity  or  operation  in  connection  with 
the  handling  and  management  of  the  bankrupt  estate."  In  re  Warmings  A.G.  Food 
Center.  50  Bankr.  746  (D.  Me.),  aff'd  without  opinion.  782  F.2d  1024  (1st  Cir.  1985). 
'^Thus  the  trustee's  liquidation  of  the  assets  of  the  tjankrupt  is  subject  to  sales  tax  unless 
it  is  exempt  under  some  other  provision  of  G.L.  c.  64H. 


DIRECTIVE: 


General  Laws  c.  64H,  §  6(c)  exempts  casual  and  isolated  sales  by  a  vendor  who  is 
not  regularly  engaged  in  making  sales  at  retail.  This  exemption  does  not  apply,  how- 
ever, to  any  sale  conducted  by  an  auctioneer,  since  an  auctioneer  is  a  vendor  reg- 
ularty  engaged  in  {he  business  of  making  sales  at  auctbn  of  tangible  personal  property. 
G.L.  c.  64H,  §  1(9Kb)  &  (c);  830  CMR  64H.6.1.  Thus  liquidation  sales  conducted  by 
an  auctioneer  for  an  executor,  trustee  or  other  fiduciary  are  subject  to  all  applicable 
sales  taxes. 


Where  a  trustee  in  t>ankruptcy  emptoys  an  auctraneer  to  liquidate  the  assets  of  a  debtor, 
the  auctioneer  must  collect  the  sales  tax  unless  the  sale  is  othenMse  exempt  under 
some  other  provision  of  G.L.  c.  64H. 

This  Directive  modifies  and  replaces  Letter  Ruling  82-51;  it  is  prospective  only  and 
applies  to  liquidation  sales  occuring  on  or  after  July  1,  1988. 
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REFERENCE:   28  U.S.C.  §  960;  G.L.  c.  64H.  §  1(9Kb),  (c);  G.L.c.  64H,  §§  2,  6(a).  (c);  In  re  Warmings 
A.G.  Food  Center.  50  Bankr.  748  (D.  Me.),  aff'd  without  opinion,  782  F.2d  1024  (1st 
Cir.  1985);  830  CMR  64H.6.1. 
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Stephen  W.  Kidder 
Commissioner  of  Revenue 
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This  Directive  represents  the  offk;ial  posrtion  ot  the  Department  of  Revenue  on  the  apptlcation  o*  the  law  to  the  facts  as  stated. 
The  Department  arxJ  its  personnet  will  follow  this  Directive,  arxl  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  moaified  pur- 
suant to  S30  CMR  62C.01(5Ke).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legisiation,  regulatKDns,  court  deci- 
sions. Directives.  ar>d  TlRs  must  Be  constderod.  and  Department  person  net  aod  taxpayers  may  rety  upon  this  Directive  only  if  the 
tacts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  tfiose  set  forth  m  this  Directive. 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

LIQUIDATION  SALES;  TRUSTEE  IN  BANKRUPTCY 
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FACTS:  A  duly  authorized  trustee  in  bankruptcy  liquidates  all  of  the  assets  of  a  debtor  retail 

furniture  business.  In  tne  course  of  the  liquidation,  the  trustee  sells  the  following: 

•  miscellaneous  floor  lamps  and  other  items  of  furni- 
ture to  regular  customers; 

60VER!-i?,1ENT  DOCUMENT^  '^"^^^     ^  another  furniture 

COLLtCTlOi'^i  ^ 

•  the  cash  register  and  computer  terminals; 
'-^23  1983         •    ^        delivery  truck. 


S! 


ISSUE: 


,ls  the  trustee  required  to  collect  sales  tax  on  the  sale  of  any  of  the  listed  items? 


DISCUi^SLOiN:  Massachusetts  imposes  an  excise  on  sales  at  retail  of  tangible  personal  property  by 
any  vendor,  but  exempts  from  the  sales  tax  those  sales  which  it  is  prohibited  from 
taxing  under  the  constitution  or  laws  of  the  United  States.  G.L.  c.  64H,  §  2;  G  L.  c. 
64H,  §  6<a).  Under  28  U.S.C.  §  960. 

officers  and  agents  conducting  any  business  under  author- 
ity of  a  United  States  court  shall  be  subject  to  all  Federal, 
State  and  local  taxes  to  the  same  extent  as  if  it  were  con- 
ducted by  an  individual  or  corporation. 

/d.  The  phrase  "conducting  any  business"  is  "construed  to  include  any  activity  or 
operation  in  connection  with  the  handling  and  management  of  the  bankrupt  estate." 
\n  re  Warmings  A.G.  Food  Center,  50  Bankr.  748  (D.  Me.),  aff'd  without  opinion,  782 
F.2d  1024  (1st  Cir.  1985).  Thus  the  trustee's  liquidation  of  the  assets  of  the  bankrupt 
is  subject  to  sales  tax  unless  it  is  exempt  under  some  other  provision  of  G.L.  c.  64H. 

General  Laws  c.  64H,  §  6(c)  exempts  casual  and  isolated  sales  by  a  vendor  who  is 
not  regularly  engaged  in  making  sales  at  retail.  The  use  tax  is,  however,  imposed  on 
the  casual  and  isolated  sale  of  any  motor  vehicle,  trailer,  boat  or  airplane  unless  the 
buyer  is  the  spouse,  mother,  father,  brother,  sister  or  child  of  the  seller.  G.L.  c.  641, 
§  7(b). 

Under  Regulation  830  CMR  64H.6.1,  sales  by  executors,  administrators,  trustees, 
receivers  or  other  fiduciaries  are  generally  considered  "casual  and  isolated"  and  thus 
exempt  from  the  sales  tax  unless  the  fiduciary  continues  to  operate  the  business  as 
a  seller. 

Where  a  fiduciary  sells  inventory,  the  casual  and  isolated  sales  exemption  does  not 
apply  because  the  fiduciary  is  "continu(ingl  to  operate  the  business  as  a  seller.  "  Thus 
the  trustee  must  generally  collect  and  pay  over  the  tax  on  the  sale  of  the  lamps  and 
other  items  of  inventory  sold.  The  trustee  will  not  be  required  to  collect  the  tax  on  any 
item  sold  to  another  for  resale  in  the  regular  course  of  business.  The  trustee  may  take 
a  resale  certificate  from  the  buyer  at  the  time  of  purchase  in  lieu  of  paying  the  sales 
tax.  G.L.  c.  64H,  §  8(a),  (b). 


D 
O 
R 


The  sales  of  the  fixtures  or  equipment  of  the  business  are  exempt  from  the  tax  as 
casual  and  isolated,  since  the  seller  is  not  regularly  engaged  in  making  such  sales 
at  retail.  See  830  CMR  64H.6.1.  The  sale  of  the  delivery  truck  is  likewise  casual  and 
isolated,  but  use  tax  under  G.L.  c.  641  is  imposed  on  the  sale.  The  buyer  of  the  vehicle 
will  pay  the  use  tax;  the  seller  does  not  collect  or  pay  over  the  tax. 
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DIRECTIVE:  The  trustee  must  collect  and  pay  over  the  sales  tax  on  sales  made  to  retail  customers 
out  of  the  regular  inventory  of  the  business  unless  such  sales  are  made  for  resale. 
Casual  and  isolated  sales  are  exempt  from  tax,  except  for  the  sale  of  any  motor  vehicle, 
trailer,  boat  or  airplane.  Thus: 

•  the  individual  sales  of  the  lamps  and  other  furniture 
to  retail  customers  are  subject  to  the  tax  since  the 
vendor  ordinanly  sells  such  items  in  the  regular 
course  of  business; 

•  the  sale  of  any  item  for  resale  is  not  subject  to  tax; 
thus  the  sale  of  the  lot  of  lamps  to  another  dealer  is 
exempt.  The  vendor  may  take  a  resale  certificate  in 
lieu  of  payment  of  the  sales  tax; 

•  sales  of  the  equipment  or  fixtures  of  the  business 
such  as  the  cash  register  and  computer  terminals  are 
exempt  as  casual  and  isolated; 

•  the  casual  and  isolated  sale  of  any  motor  vehicle  is 
subject  to  use  tax  under  G  L.  c.  641  except  in  the 
limited  circumstances  set  out  above.  The  purchaser 
will  pay  the  use  tax  on  the  used  truck  at  the  time  of 
registration. 

Whenever  the  trustee  is  required  to  collect  the  sales  tax,  he  will  use  the  vendor  number 
of  the  business  being  liquidated  and  report  the  tax  due  on  Form  ST-9  (Sales  and  Use 
Tax  Return).  The  tax  is  due  on  or  before  the  twentieth  day  of  the  month  following  that 
in  which  the  liquidation  sale  takes  place.  G.L.  c.  64H,  §  2;  G.L.  c.  62C,  §  I6{h). 

This  Directive  modifies  and  replaces  Letter  Ruling  82-51;  it  is  prospective  only  and 
applies  to  liquidation  sales  occuring  on  or  after  July  1,  1988. 
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REFERENCE:   28  U.S.C.  §  960;  G.L.  c.  62C,  §  16(h);  G.L  c.  64H,  §§  2.  6(a).  (c),  8(a).  (b);  G.L  c. 

641,  §  7(b);  In  re  Warmings  A.G.  Food  Center,  50  Bankr.  748  (D.  Me.),  aff'd  without 
opinion,  fod  r.da  1(J<;4  (ist  Uir.  lyob).  ooO  UMH  64H.6.1. 
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'  Stephen  W.  Kidder 
Commissioner  of  Revenue 
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This  Directive  represents  the  otftcial  position  ot  the  Depanment  of  Revenue  on  the  application  ot  the  law  to  the  facts  as  stated. 
The  Depanment  and  its  personnel  will  to<k>w  this  Directive,  and  taxpayers  may  re<y  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  82C.01(5He).  In  apptying  this  Directrve,  however,  the  effect  of  suPsoQuent  legisJation.  regulations,  coun  deci- 
sions. Directives,  and  TIRs  must  be  considefed.  and  Depanment  personnel  anci  taxpayers  may  refy  upon  this  Directive  only  if  trie 
facts,  circumstances  and  issues  presented  m  other  cases  are  suPstantially  the  same  as  those  sat  forth  in  this  Direciive 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

CORPORATE  EXCISE 

NEXUS:  PUBLIC  LAvV  66-2:''2, 
SOLICITATION;  COMPANY  CARS 


FACTS: 


D 


Widget.  Inc.,  a  foreign  corporation  v/ith  no  offices  in  Massachusetts  and  not  qual- 
ified to  do  business  hefs.  has  three  resident  sales  representatives  who  solicit  orders 
Widget  but  have  no  authority  to  accept  or  approve  them.  Customers  must  order 
rectly  from  Widget's  headquarters  in  another  state;  Widget  then  ships  its  products 
to  the  customer. 


University  lot  IVlassacfiusetts 
Depository  Copy 
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ISSUE: 


DISCUSSION: 


Widget  provides  each  representative  with  product  samples,  used  solely  for  demon- 
stration purposes,  and  a  car  owned  by  Widget  and  registered  here.  The  cars  are 
used  when  visiting  customers  and  are  garaged  at  the  representatives'  homes.  Widget 
has  no  other  contacts  with  fvlassachusetts. 


Does  Widget's  use  of  personal  property  in  fvlassachusetts  subject  it  to  the  Massach- 
usetts corporate  excise? 


A  foreign  corporation  owning  or  using  any  or  all  of  its  capital,  plant  or  other  cor- 
porate property  in  Massachusetts  in  a  corporate  capacity  is  generally  subject  to  the 
corporate  excise.  G.L.  c.  63,  §  39(3).  The  power  of  any  state  to  tax  foreign  corpo- 
rations IS,  however,  limited  by  federal  law  to  those  corporations  whose  activities  within 
the  state  exceed  "solicitation.  "  as  defined  by  Public  Law  86-272  (15  U.S.C  §  381). 
Under  Public  Law  86-272,  a  corporation's  activities  do  not  exceed  solicitation  if: 

(1)  the  corporation's  business  activity  within  the  state 
is  limited  to  the  solicitation  of  orders  for  tangible 
personal  property; 

(2)  all  orders  are  approved  outside  the  state;  and 

(3)  all  orders  are  shipped  from  outside  the  state. 

Id.  Whether  a  corporation's  activities  are  limited  only  to  solicitation  depends  on  all 
the  facts  and  circumstances.  If  a  corporation  uses  a  small  amount  of  personal  prop- 
erty in  Massachusetts  solely  to  solicit  orders  for  its  products,  it  will  not  be  subiect 
to  the  Massachusetts  corporate  excise  if  the  other  requirements  of  Public  Law  86-272 
are  also  met. 

Here,  Widget  has  no  contacts  with  Massachusetts  apart  from  a  small  number  of  cars 
and  product  samples  used  solely  to  solicit  orders  to  be  shipped  to  Massachusetts 
from  outside  the  state.  Widget's  activities  thus  do  not  exceed  "solicitation,  and 
Widget  IS  not  sub)ect  to  the  Massachusetts  corporate  excise. 


D 
O 

DIRECTIVE:     Widget's  use  of  personal  property  in  Massachusetts  does  not  subject  it  to  the  cor- 
porate excise  because  the  use  made  of  the  property  does  not  exceed  the  "solicitation" 
of  orders  within  the  meaning  of  Public  Law  86-272. 

R 

This  Directive  follows  Letter  Ruling  88-7,  which  revoked  Letter  Ruling  84-1  and 
modified  Letter  Ruling  86-10. 

D 
1 

REFERENCE:  G.L.  c.  63.  §  39(3);  Public  Law  86-272  (15  U.S.C.  §  381). 

R 

Comnnissloner  of  Revenue 

B 

j 

c 

1 

T 
1 

1 

V 

E 

DOR-D 

88-8 

This  Directive  represents  the  official  position  of  the  Department  ot  Revenue  on  the  application  of  the  law  to  the  'acs  is  i'aied 
j     The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  mo.: '  eo  pur- 
suant to  830  CMR  62C  0l(5He).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations  :coa  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive     v  '  the 
tacts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Direct  .e 

MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

FILM  PURCHASES: 
MATERIAL  CONSUMED  AND  USED  IN  AN  INDUSTRIAL  PLANT 
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ISSUE: 

DISCUSSION: 


FACTS:  Acton  Photography  Studios  produces  wedding  and  portrait  photographs  to  order. 

It  has  several  studios  in  Massachusetts  and  also  operates  a  central  photofinishing 
facility  to  process  all  its  film  into  photographs  for  sale.  The  negatives  are  not  used 
for  any  other  purpose.  Acton's  photofinishing  facility  is  an  industrial  plant  within  the 
meaning  of  G.L.  c.  64H,  §  6(r). 

Are  Acton's  purchases  of  film  exempt  from  sales  tax? 

Under  G.L.  c.  64H,  §  6{r)  a  material  is  exempt  from  sales  tax  if  it  is  (1)  consumed 
and  used  (2)  directly  and  exclusively  in  an  industrial  plant  (3)  in  the  actual  manu- 
facture, conversion  or  processing  (4)  of  tangible  personal  property  to  be  sold.  G.L. 
c.  64H.  §  6(r).  These  requirements  are  interrelated,  and  all  four  must  be  satisfied 
for  the  exemption  to  apply. 

Since  Acton's  photofinishing  facility  is  an  industrial  plant  and  the  film  is  processed 
there  into  tangible  personal  property  for  sale,  the  last  three  requirements  of  G.L.  c. 
64H,  §  6(r)  are  met.  The  film  will  therefore  be  exempt  from  the  sales  tax  if  it  also 
meets  the  first  requirement,  i.e.,  if  it  is  "consumed  and  used"  in  the  industrial  plant 
within  the  meaning  of  the  statute.  A  material  is  'consumed  and  used"  only  if  "its 
normal  useful  life  is  less  than  one  year  or  if  its  cost  is  allowable  as  an  ordinary  and 
necessary  business  expense  for  federal  income  tax  purposes.  .  .  ."  Id.  Since  the 
cost  of  the  film  is  allowed  as  an  ordinary  and  necessary  business  expense,  the  film 
IS  'consumed  and  used"  for  purposes  of  §  6(r).  The  film  thus  meets  all  four  require- 
ments for  exemption  from  sales  tax. 

DIRECTIVE:  Acton's  purchases  of  film  are  exempt  from  sales  tax  as  materials  consumed  and  used 
directly  and  exclusively  in  an  industrial  plant  in  the  actual  manufacture,  conversion 
or  processing  of  tangible  personal  property  to  be  sold. 


REFERENCE:  G.L.  c.  64H,  §  6(r). 


September  30,  1988 


DOR-D 
88-9 


'Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  otticial  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoKed  or  mooified  pur- 
suant to  830  OMR  62C  OKSKe)  in  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations  coun  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  oniy  f  the 
tacts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

FILM  PURCHASED  BY  A  PHOTOGRAPHY  STUDIO  AND 
PROCESSED  IN  ANOTHER'S  INDUSTRIAL  PLANT 
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FACTS: 


ISSUE: 


DISCUSSION: 


Banner  Company,  a  photography  studio,  is  commissioned  to  take  pictures  at  wed- 
dings. The  film  is  then  sent  to  an  independent  lab  for  processing  into  photographs 
for  sale  to  members  of  the  wedding  party.  The  negatives  will  not  be  reused.  The 
independent  lab  is  an  industrial  plant  within  the  meaning  of  G.L.  c.  64H,  §  6(r). 

Is  Banner's  purchase  of  the  film  which  is  then  sent  to  the  independent  lab  for  pro- 
cessing into  photographs  for  sale  exempt  from  sales  tax  under  G.L.  c.  64H,  §  6(r)? 

Section  6(r)  exempts  from  sales  tax  materials  consumed  and  used  directly  and  exclu- 
sively in  an  industrial  plant  in  the  actual  manufacture  of  tangible  personal  property 
to  be  sold.  Since  the  film  is  processed  in  an  industrial  plant  into  photographs  for  sale, 
the  exemption  applies.  See  DOR-D  88-9.  The  industrial  plant  need  not  be  owned 
or  operated  by  the  actual  purchaser  of  the  material.  Houghton  Mifflin  Co.  v.  State 
Tax  Commission.  373  Mass.  772,  777  (1977). 


DIRECTIVE:  Since  the  film  is  processed  in  an  industrial  plant  into  photographs  for  sale,  Banner's 
purchase  of  the  film  is  exempt  from  sales  tax  even  though  Banner  does  not  own 
or  operate  the  plant. 


REFERENCE:  G.L.  c.  64H,  §  6(r);  Houghton  Mifflin  Co.  v.  State  Tax  Commission,  373  Mass.  772 
(1977);  DOR-D  88-9. 


September  30,  1988 


Stephen  W.  Kidder 
Connmissioner  of  Revenue 


DOR-D 
88-10 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

CASUAL  AND  ISOLATED  SALES; 
YARD  SALES  CONDUCTED  BY  AN  INTERMEDIARY 
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DOR-D 
88-11 


FACTS: 


ISSUE: 


DISCUSSION:  Massachusetts  imposes  an  excise  upon  retail  sales  of  tangible  personal  property  by 
any  vendor.  Unless  the  sale  is  otherwise  exempt,  the  vendor  must  collect  and  pay  over 
the  sales  tax.  G.L.  c.  64H,  §  2. 

In  any  given  sales  situation,  the  identity  of  the  vendor  is  a  question  of  fact.  Here,  the 
owner  of  the  household  goods  rather  than  Adams  will  be  considered  the  vendor  because 
the  goods  never  leave  the  owner  s  premises,  they  may  be  withdrawn  from  sale  by  the 
owner  at  any  time  and  the  owner  is  responsible  for  any  loss. 

Under  G.L.  c.  64H,  §  6(c),  the  owner  of  goods  onginaily  acquired  for  personal  or  house- 
hold use  may  sell  those  goods  without  incurnng  sales  tax  liability.  Such  sales  are  con- 
sidered exempt  as  "casual  and  isolated."  See  830  CMR  64H.6.1.  The  use  of  a  service 
intermediary  or  agent  to  aid  in  the  sale  of  those  goods  will  not  render  the  transaction 
taxable  unless  the  intermediary  is  a  retailer  and  t^ecomes  the  vendor  of  the  goods.  See 
Sherman  v.  Commissioner  of  Revenue,  24  Mass.  App.  64  (1987).  In  this  situation.  Adams 
is  not  the  vendor;  instead,  the  vendor/owner  is  maKing  a  casual  and  isolated  sale.  There 
is  therefore  no  sales  tax  liability  and  Adams  should  not  collect  a  sales  tax. 


DIRECTIVE: 


REFERENCE: 


Since  Adams  is  not  the  vendor  of  the  goods,  she  is  not  required  collect  a  sales  tax 
from  customers  at  yard  sales  she  conducts;  since  the  owner/vendor  iS  making  a  "casual 
and  isolated"  sale,  no  tax  is  due. 

G.L.  c.  64H,  §§  2,  6(c):  G.L.  c.  100,  §  1;  Sherman  v.  Commissioner  of  Revenue.  24 
Mass.  App.  64  (1987);  830  CMR  64H.6.1. 


September  30,  1988 


Stephen  W.  Kidder 
Connmissioner  of  Revenue 


This  Directive  reoresents  the  official  Dosition  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  tacts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  ana  ta;<Dayer3  may  rely  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C  OKSne)  m  applying  this  Directive,  however,  the  effect  ot  subsequent  legislation,  regulations,  court  oeci- 
sions.  Directives  ana  TIRs  must  tje  consiaered.  and  Department  personnel  ana  taxpayers  may  rely  upon  this  Directive  oniy  it  the 
tacts,  circumstances  ana  issues  oresented  m  other  cases  are  suDstantiaily  the  same  as  those  set  forth  m  this  Directive 


Adams  conducts  yard  or  tag  sales  for  homeowners  on  their  premises.  She  advertises 
each  sale  in  local  newspapers,  and  assembles,  cleans,  pnces  and  displays  the  items 
to  be  sold.  The  goods  never  leave  the  premises  and  the  owner  may  withdraw  an  item 
from  sale  at  any  time.  The  owner,  not  Adams,  is  responsible  for  any  losses.  Adams 
conducts  several  sales  each  year,  but  never  more  than  one  for  any  seller. 

Adams  is  not  required  to  be  licensee  as  a  vendor  and  does  not  make  sales  at  auction  | 
as  defined  m  G.L.  c.  100,  §  1.  I 

What  are  the  sales  tax  consequences  of  these  yard  sales? 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

CONSIGNMENT  SALES;  SALES  AT  AUCTION 


FACTS: 


ISSUE: 


Baker  consigns  certain  of  her  household  goods  to  Carter,  a  retailer,  who  holds  the  prop- 
erty in  his  shop  for  sale.  Baker  may  withdraw  an  item  from  sale  at  any  time  before  a 
buyer  is  found.  Once  a  buyer  is  found,  however,  the  retailer  has  full  authority  to  transfer 
title  and  possession  of  the  goods  to  a  buyer  or  to  commit  Baker  to  execute  any  doc- 
uments necessary  to  complete  the  sale. 

Must  Carter  collect  and  pay  over  the  sales  tax  on  sales  of  consigned  property'' 


DISCUSSION:  Massachusetts  imposes  an  excise  upon  retail  sales  of  tangible  personal  property  by 
any  vendor.  Unless  the  sale  is  otherwise  exempt,  the  vendor  must  collect  and  pay  over 
the  sales  tax.  G.L.  c.  64H,  §  2. 

Under  G.L.  c.  64H,  §  6(c).  the  owner  of  goods  originally  acquired  for  personal  or  house- 
hold use  may  sell  them  without  incurring  sales  tax  liability.  Such  sales  are  considered 
exempt  as  "casual  and  isolated."  See  830  CMR  64H.6.1.  The  use  of  an  agent  to  aid 
in  making  those  sales  will  not  render  the  transactions  taxable  unless  the  agent  is  a  retailer 
and  becomes  the  vendor  of  the  goods.  See  Sherman  v.  Commissioner  of  Revenue. 
24  Mass,  App.  64.  67  (1987). 

In  any  given  sales  transaction,  the  identity  of  the  vendor  is  a  question  of  fact.  Here, 
Carter,  not  the  owner,  is  considered  the  vendor  of  the  goods  since  Carter  took  pos- 
session of  them  with  full  authority  to  transfer  title  and  possession  to  a  buyer  Since  the 
actual  vendor  —  Carter  —  is  regularly  engaged  m  the  business  of  making  sales  at  retail, 
sales  of  the  consigned  goods  are  taxable.  The  casual  and  isolated  sale  exemption  no 
longer  applies:  the  intervention  of  a  retailer  as  vendor  of  the  goods  changes  the  char- 
acter of  the  sale.  The  same  rationale  applies  when  goods  are  sold  by  an  auctioneer, 
since  an  auctioneer  is  specifically  designated  a  retailer  by  statute.  G.L.  c.  64H,  5i  l(9)(b). 


DIRECTIVE: 


REFERENCE: 


Since  Carter  is  a  vendor  regularly  engaged  in  the  ousmess  of  selling  tangible  personal 
property  at  retail,  sales  of  property  left  with  him  on  consignment  are  taxable.  Carter 
must  collect  and  pay  over  the  sales  tax. 


Sherman  v.  Commissioner  of  Revenue.  24  Mass  App.  64  (1987);  G  L.  c  64H, 
(9)(b),  2.  6(c);  830  CMR  64H  6.1 


j!)  1 


September  30,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
88-12 


This  Directive  represents  the  otticiai  position  ot  tne  Department  of  Revenue  on  the  application  of  the  law  to  the  'acts  as  stated 
The  Department  ana  as  personnel  will  follow  this  Directive,  ana  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modifiea  pur- 
suant to  830  CMR  62C  0l(5)(ei  in  applying  this  Directive,  however  the  effect  of  suosequent  legislation,  regulations,  court  :^eci- 
sions,  Directives,  ana  TIRs  must  oe  considerea  and  Department  personnel  and  taxpavers  may  rely  upon  this  Directive  oniv  '  !he 
tacts,  circumstances  and  issues  presented  m  other  cases  are  suostantiaiiy  the  same  as  those  set  forth  in  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

CASUAL  AND  ISOLATED  SALES;  BROKER 


ISSUE: 

DISCUSSION: 


FACTS:  Martin  repairs  antiques.  From  time  to  time,  Martin  also  brokers  antiques  for  custom- 

ers. Martin  merely  puts  buyer  and  seller  in  touch;  he  does  not  take  possession  of 
the  goods  and  has  no  authority  to  pass  title  to  a  buyer.  Martin  is  paid  a  commission 
if  a  sale  in  completed.  Martin  is  not  required  to  be  licensed  as  a  vendor  and  does 
not  make  sales  at  auction  as  defined  in  G.L.  c.  100,  §  1. 

Is  Martin  required  to  collect  and  pay  over  a  sales  tax  on  sales  of  these  antiques? 

Massachusetts  imposes  an  excise  upon  retail  sales  of  tangible  personal  property 
by  any  vendor.  Unless  the  sale  is  othen/vise  exempt,  the  vendor  must  collect  and 
pay  over  the  sales  tax.  G.L.  c.  64H,  §  2.  Under  G.L.  c.  64H,  §  6(c),  the  owner  of 
goods  onginally  acquired  for  personal  or  household  use  may  sell  them  without  incur- 
ring sales  tax  liability.  Such  sales  are  considered  exempt  as  "casual  and  isolated." 
See  830  CMR  64H.6.1 .  The  use  of  an  agent  to  facilitate  those  sales  will  not  render 
the  transaction  taxable  unless  the  agent  is  a  retailer  and  becomes  the  vendor  of  the 
goods.  See  Sherman  v.  Commissioner  of  Revenue,  24  Mass.  App.  64,  67  (1987). 
In  any  given  sales  situation,  the  identity  of  the  vendor  is  a  question  of  fact.  Here, 
the  owner,  not  Martin,  is  considered  the  vendor  of  the  goods  since  Martin  never  took 
possession  of  them  and  had  no  authority  to  transfer  title  and  possession  to  a  buyer. 
Since  Martin  is  not  the  vendor,  and  the  actual  vendor  —  the  owner  —  is  making 
a  casual  and  isolated  sale,  there  is  no  tax  liability  and  Martin  should  not  collect  a 
sales  tax. 

DIRECTIVE:  Martin  is  not  the  vendor  of  the  goods  and  is  not  required  to  collect  a  sales  tax  from 
customers;  since  the  owner/vendor  is  making  a  "casual  and  isolated"  sale,  no  tax 
is  due. 

REFERENCE:  G.L.  c.  64H,  §§  2,  6(c);  830  CMR  64H.6.1. 


September  30,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
88-13 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  tne  'acs  is  vaied 
The  Department  and  its  personnel  will  follow  this  Directive,  and  !a;<payers  may  rely  upon  it.  unless  it  is  revonea  c  -  -  >: '  -^o  our- 
suant  to  830  CMR  62C  01(5Ke).  In  applying  this  Directive,  however,  the  eftea  of  subsequent  legislation,  reguiaiics  . '  Jeci- 
sions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Direc-  .e  -  ,  t  ihe 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  m  tnis  Z  e-:'  -e 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

OUT-OF-STATE  MANUFACTURER; 
LOCAL  AGENT  OR  REPRESENTATIVE 
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FACTS: 
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DOR>D 
88-14 


^^Msil]/  of 


tSSUE: 


DISCUSSION: 


Acme  Co.,  an  out-cf-«tate  manufacturer,  makes  Nghly  specialized  widgets.  Acme  adver- 
tises its  products  only  through  national  tHJSirtess  periodicals  and  in  national  trade  jour- 
nals.  Acme  has  no  exclusive  sales  people  in  Massachusetts,  and  is  not  registered 
or  required  to  be  registered  as  a  Mass^husetts  vendor. 

Ben  Co.  is  registered  ts  a  Massachusetts  vendor.  Bell  is  an  independent  retailer  selling 
a  variety  of  products.  Although  Belt  does  not  stock  Acme's  widgets,  from  time  to  time 
it  acts  for  Acme  in  sending  orders  and  deposits  from  Massachusetts  customers  to 
Acme's  headquarters  for  acceptance.  When  the  customer  pays  Bell  the  balance  of 
purchase  price.  Bell  forwards  it  to  Acme;  Acme  then  ships  the  product  directly 
'Wihe  customer.  Belt  never  takes  title  to.  nor  possession  of  the  goods  but  is  paid  a 
commission  or)ce  a  trar^action  is  completed. 


Must  Beil  collect  a  Massachusetts  sales  or  use  tax  on  the  sale  of  the  products  it 
distributes  for  Acme  in  Massachusetts? 


Massachusetts  imposes  an  excise  upon  sales  at  retail  of  tangible  personal  property 
by  any  vendor.  G.L  c.  64  H,  §  2.  Massachusetts  also  imposes  a  complementary  use 
tax  on  the  storage,  use  or  other  consumption  in  the  Commonwealth  of  tangible  per- 
sonal property  purchased  from  a  vendor  for  storage,  use  or  other  consumption  here. 
G.L.  c.  641.  §  2.  These  taxes  together  are  designed  to  tax  any  non-exempt  transaction 
in  which  property  is  scid  for  use  here,  whether  or  not  the  saie  takes  place  in  the 
Commonwealth.  Towie  v.  Commissioner  of  Revenue,  397  Mass.  599,  604  (1986). 

Every  vendor  engaged  in  business  in  the  Commonwealth  must  add  the  sales  tax  to 
the  sales  price  of  property  he  sells  and  must  collect  the  tax  from  the  purchaser.  G.L. 
c.  64H.  §  3.  in  addition,  every  vendor  engaged  in  business  here  selling  tangible  per- 
sonal property  for  storage,  use  or  other  consumption  here  must,  when  a  sate  is  made, 
either  collect  the  tax  or,  if  the  tax  cannot  then  be  collected,  collect  the  use  tax  when 
the  use  becomes  taxable.  G.L  c.  641.  §  4. 

A  "vendor"  is  a  retails  or  other  person  selling  tangible  personal  property  of  a  kind 
the  gross  receipts  from  which  are  required  to  be  included  in  the  measure  of  the  sales 
lax.  G.L.  c.  64H,  §  1(18);  G.L  c.  641,  §  1(1).  A  "retailer"  in  turn  is  (in  pertinent  part) 
every  "salesman,  representative  or  canvasser"  who,  for  the  efficient  administration 
of  the  tax,  must  be  regarded  as  the  agent  of  the  dealer  under  whom  he  operates." 
G.L  c.  64H,  §  1(9)(d);  G.L  c.  641.  §  1(1). 

In  this  case,  the  property  bought  from  Acme  is  clearly  purchased  fcr  use,  storage  or 
other  consumptmn  in  Massachusetts.  Thus  a  sales  or  use  tax  is  due.  For  the  efficient 
administration  of  the  tax,  the  Commissioner  will  regard  Belt  as  Acme's  agent  "jointly 
responsible  with  his  principal ...  for  the  collection  and  payment  of  the  tax  Imposed 
by  this  chapter."  G.L  c.  64H,  §  1(9Kd);  G.L  c.  641,  §  1(1).  It  does  not  matter  that  Bell 
never  had  tide  to,  nor  possession  of  the  property.  As  the  agent  of  a  vendor  selling 
property  subject  to  the  sales  or  use  tax.  Bell  must  collect  the  tax  due.  The  Commis- 
sioner need  not  seek  payment  of  the  tax  from  the  individual  purchasers  of  the  equip- 
ment. National  Geogtmphic  Society  v.  California  State  Board  of  Equalization,  430  U.S. 
551.  555  (1977). 
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DIRECTIVE:     Because  Bell  acts  for  an  out-of-state  vendor  not  registered  or  required  to  be  regis- 
tered in  the  Comnnonweaith  but  making  sales  here  subject  to  tax.  the  Commissioner 
will  hold  Beli  responsible  for  the  collection  of  the  tax  due.  Accordingly  Bell  must  col- 
iect  and  pay  over  the  sales  or  use  tax  on  sales  it  arranges  on  behalf  of  Acme  in 
Massachusetts. 

REFERENCE:  Q-L  c.  64H.  §§  l(9Xd),  1(18).  2, 3;  G.L  c.  641,  §§      2. 4;  National  Geographic  Society 
V.  California  State  Board  otEqualizatior),  430  U.S.  551  (1977);  Towie  v.  Commissiordr 
of  Revenue,  397  Mass.  599  (1986). 
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Stephen  W.  Kidder 
Commissioner  of  Revenue 
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This  Dtrectlw  rvprMtnta  lt««  otfictal  position  of  th«  0«partm«nt  of  Revenue  on  Uie  application  of  the  law  to  th»  facts  as  stated. 
The  Oepamnent  and  its  personnel  wiH  follow  this  Directive,  and  taxpayers  may  rety  upon  it.  unless  rt  is  revotwd  or  ntodifled  pur- 
suant to  830  CMR  e2C.0i(5)(e).  In  applying  ittis  Directive,  however,  the  affect  of  suOsequent  legistalion.  regulaOons.  court  deci- 
sions. Directives,  and  Tll^  must  t>e  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Dtrectrve  only  if  the 
tacts,  emmmstaneea  and  issues  presented  in  oitmr  cases  are  sutMstanUcily  the  same  as  those  set  forth  (n  this  Directive. 

MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

UNREGISTERED  OUT-OF-STATE  VENDOR: 
LOCAL  AGENT  OR  REPRESENTATIVE 
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FACTS: 


ISSUE: 


DISCUSSION: 


Catxo  Co.,  an  out-of-state  manufacturer,  makes  widgets.  Catxo  has  salesmen  and 
representatives  in  Massachusetts  who  act  as  local  distributors;  Cabco  also  fills  orders 
for  Massachusetts  customers  directly.  Cabco  is  not  registered  as  a  Massachusetts 
vendor. 

Deacon  Co.  Is  registered  as  a  Massachusetts  vendor.  Deacon  is  one  of  Cabco's  local 
representatives  and  solicits  orders  for  Cabco  in  Massachusetts.  When  a  customer 
places  an  order,  Deacon  sends  it  and  a  deposit  to  Cabco's  headquarters  for  accep* 
tance.  When  the  customer  pays  Deacon  the  balance  of  the  purchase  price,  Deacon 
forwards  it  to  Cabco;  Cabco  then  ships  the  product  directly  to  the  customer.  Deacon 
never  takes  title  to,  nor  possession  of  the  goods  but  is  paid  a  commission  once  a  trans- 
action is  completed. 


Must  Deacon  collect  a  Massachusetts  sales  or  use  tax  on  the  sale  of  the  products 
it  distributes  for  Cabco  in  Massachusetts? 


Massachusetts  imposes  an  excise  upon  sales  at  retail  of  tangible  personal  property 
by  any  vendor.  G.L  c.  64H,  §  2.  Massachusetts  also  imposes  a  complementary  use 
tax  on  the  storage,  use  or  other  consumption  in  the  Commonwealth  of  tangible  per- 
sonal property  purchased  from  a  vendor  for  storage,  use  or  other  consumption  here. 
G.L.  c.  641,  §  2.  These  taxes  together  are  designed  to  tax  any  non-exempt  transaction 
in  which  property  is  sold  fof  use  here,  whether  or  not  the  sale  takes  place  within  the 
Commonwealth.  Towie  v.  Commissioner  of  Revenue,  397  Mass.  599,  604  (1986). 

Every  vendor  engaged  in  business  in  the  Commonwealth  must  add  the  sales  tax  to 
the  sales  price  of  property  he  sells  and  must  collect  the  tax  from  the  purchaser.  G.L. 
c.  64H,  §  3.  in  addition,  every  vendor  engaged  in  business  here  selling  tangible  per- 
sonal properly  for  storage,  use  or  other  consumption  here  must,  when  a  sale  is  made, 
either  collect  the  tax  or,  if  the  tax  canrvDt  then  be  collected,  collect  the  use  tax  when 
the  use  becomes  taxable.  G.L.  c.  641,  §  4. 

A  "vendor"  is  a  retailer  or  other  person  selling  tangible  personal  property  of  a  kind 
the  gross  receipts  from  the  retail  sales  of  which  are  required  to  be  included  in  the 
measure  of  the  sales  tax.  G  L  c.  84H,  §  1(18);  G.L  c.  641,  §  Cabco  is  a  vendor 
engaged  in  business  in  the  Commonwealth  and  should  be  collecting  the  sales  tax 
on  products  it  sells.  Deacon,  however,  is  also  a  vendor,  and  is  a  retailer  with  respect 
to  Cabco's  products  since  a  retailer  is  every  salesman,  representative  or  canvasser 
who  for  the  efficient  administration  of  the  tax  must  be  regarded  as  the  "agent"  of  the 
dealer  under  whom  he  operates.  G.L.  c.  64H,  §  1(9Kd);  G.L.  c.  641,  §  1(1). 

In  this  case,  the  properly  bought  from  Cabco  is  clearly  purchased  for  use,  storage 
or  other  consumptton  in  Massachusetts.  Thus  a  sales  or  use  tax  is  due.  Because  Catxo 
has  improperly  failed  to  register  as  a  vendor  here,  for  the  efficient  administration  of 
the  tax,  the  Commissioner  will  regard  Deacon  as  Cabco's  agent  "jointly  responsible 
with  his  phndpai ...  for  the  collection  and  payment  of  the  tax  imposed  by  this  chapter." 
G.L.  c.  64H,  §  1(9Kd);  G.L.  c.  641.  §  1(1).  It  does  not  matter  that  Deacon  never  had 
title  to,  nor  possession  of  the  property.  As  the  agent  of  a  vendor  selling  property  sub- 
ject to  the  sales  or  use  tax.  Deacon  shouki  ascertain  that  Cabco  is  collecting  the  tax 
due,  or  must  itself  collect  the  tax.  The  Commissioner  need  not  seek  payment  of  the 
tax  from  the  individual  purchasers  of  the  goods.  Nattonal  Geographic  Society  v. 
California  State  Board  of  Equalization,  430  U.S.  551.  555  (1977). 


t 


DIRECTIVE:  Since  Deacon  acts  for  an  unregistered  out-of-state  vendor  doing  business  in  the 
Commonwealth  and  making  sales  here  which  are  subject  to  tax.  Deacon  should  ascer- 
tain that  Cabco  is  coliecting  the  tax  by  reviev^ing  invoices  sent  by  Cabco  for  its  pro- 
ducts. If  Cabco  is  not  collecting  the  tax,  Deacon  must  Itself  collect  and  pay  over  the 
sales  or  use  tax  on  sales  of  the  products  it  brokers  for  Cabco  in  Massachusetts. 
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REFERENCE;  G.L  c  64H.  §§  l(9Xd).  1(18),  2. 3;  Q.L  c.  841.  §§  2. 4;  National  Geographic  Society 
V.  CaJitomla  State  Board  of  Equaifzation,  430  U.S.  551  (1977);  Towie  v.  Commissioner 
of  Revenue,  397  Mass.  599  (1988). 


December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


B8«15 


This  Dtrectiv*  raprvsertts  the  official  poiMon  of  th«  Ospartm«nt  of  Revenue  on  the  application  of  the  law  to  tfte  (acts  as  stated. 
The  Oepennvent  and  tts  personnel  win  follow  this  Directive,  and  laxpeyers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.0l(5Ke).  In  applying  this  Directive,  however,  the  effect  of  sut>sequent  legtatation.  regulations,  court  deci- 
sions, Oirecttves.  and  Tlf^  must  be  oonaldered.  and  Depanment  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

Estate  Tax;  Valuation  of  Real  Property 
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ISSUE: 


May  an  executor  use  local  property  tax  values  as  estate  tax  values  for  property  irKluded 
in  a  decedent's  estate? 


DISCUSSION:  The  Massachusetts  estate  tax.  G.L  c.  65C.  is  based  on  the  intemai  Revenue  Code 
[I.R.C]  in  effect  on  January  1,  1975.  In  addition,  for  Massachusetts  estate  tax  pur« 
poses,  the  Oepa/tment  of  Revenue  follows  the  federal  regulations  interpreting  federal 
estate  tax  law  to  the  extent  they  are  not  inconsistent  with  Massachusets  law.  G.L  c. 
62C,  §  3. 

Section  2033  of  the  I.R.C.  requires  that  the  gross  estate  of  a  decedent  include  the 
value  of  all  property  to  the  extent  of  the  interest  of  the  decedent  at  the  time  of  his 
death  (or  at  an  alternative  valuation  date  six  months  later).  Under  Treas.  Reg.§ 
20.2031-1(b).  the  value  to  be  assigned  a  decedent's  interest  Included  In  the  gross  estate 
is  Its  "fair  market  value  at  the  time  of  decedent's  death."  "Fair  market  value"  Is  in 
turn  defined  as  "the  price  at  which  the  property  would  change  hands  between  a  willing 
buyer  and  a  willing  seller,  neither  being  under  any  compulsion  to  buy  or  to  sell  and 
both  having  reasonable  knowledge  of  relevant  facts."  Id. 

For  federal  estate  tax  purposes,  a  local  assessment  is  not  to  be  used  as  the  value 
reported  on  the  estate  tax  return  unless  that  value  represents  the  fair  market  value 
as  of  the  applicable  valuation  date.  Treas.  Reg.  §  20.203M(b}. 

While  Massachusetts  cities  and  towns  must  determine  the  fair  cash  value  of  real  prop- 
erty for  purposes  of  local  taxation,  they  are  required  to  revalue  real  property  only  every 
three  years,  G.L  c.  40.  §  56.  and  a  physical  inspection  of  the  property  may  not  take 
place.  In  addition,  the  value  for  property  tax  purposes  is  always  that  of  the  property 
as  of  January  1  of  the  year  preceding  the  fiscal  year  in  which  the  tax  is  to  be  paid. 
G.L  c.  59,  §  11.  Thus  the  assessed  value  as  it  appears  on  the  tax  bill  may  or  may 
not  reflect  the  fair  market  value  of  the  property  at  the  time  of  death  due  to  changes 
in  market  circumstances  or  changes  in  the  property  itself.  Accepting  the  assessed 
value  as  the  estate  tax  value  would,  therefore,  not  conform  with  the  requirement  that 
the  valuation  of  the  property  be  the  fair  market  value  at  the  time  of  death.  I.R.C.  §  2033. 

In  arriving  at  a  valuation  for  estate  tax  purposes,  the  Department  of  Revenue  must 
use  an  Information  available  to  it  to  value  the  particular  parcel  under  consideration. 
The  loca!  assessed  value  is  only  one  factor  which  will  be  considered;  the  closer  the 
assessment  is  to  the  time  of  death,  the  more  weight  it  will  be  accorded.  Other  factors 
which  are  taken  into  account  include  comparable  sales  in  the  community,  capitalization 
of  earnings  (for  income  producing  property)  and  reports  of  appraisers  who  have  ex- 
amined the  property.  Where  there  has  been  or  will  be  an  arm's  length  sale  of  the  prop- 
erty  close  to  the  date  of  death,  great  weight  will  h9  given  to  the  sales  price,  which 
win  generally  be  accepted  as  fair  market  value. 


DIRECTIVE:  The  Department  of  Revenue  cannot  ac^pt  local  assessed  values  as  the  value  of  prop* 
erty  for  estate  tax  purposes.  The  Department  is  required  to  value  property  at  fair  market 
value  as  of  the  date  of  the  decedent's  death.  Since  the  assessed  valuation  may  fail 
to  reflect  the  fair  market  value  of  the  property  at  the  date  of  death  due  to  changing 
circumstances,  the  assessed  valuation  Is  only  one  factor  to  be  considered  in  arriving 
at  the  fair  market  value  of  real  estate  for  estate  tax  purposes.* 


*Note:  Certification  by  the  Commissioner  under  G.L  c.  40,  §  56  that  property  within 
a  community  is  assessed  at  full  and  fair  cash  value  does  not  certify  the  particular  val- 
uatk)n  of  any  Individual  property.  This  certification  has  no  bearing  on  whether  a  prop- 
erty has  been  assessed  at  fair  market  value  for  estate  tax  purposes,  although  the  value 
at  which  an  individual  property  is  assessed  is  a  factor  to  be  considered. 


REFERENCE:  G.L  c.  40.  §  58;  G.L  c.  59.  §  11;  G.L  c.  62C.  §  3;  I.R.C.  §  2033;  Trees.  Reg.  § 
20.203M(b). 


December  31,  1938 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


Thi«  Directive  feprwemt  the  o«id4S  position  o<  th«  Oepertmem  o<  Revenue  on  the  eppiicatioo  of  the  lew  to  the  facts  as  stated. 
The  Oepertment  and  its  personnel  wiM  foftow  this  Directive.  »nd  taxpeyers  mey  rely  upon  it.  uo»e«9  rt  is  revoked  or  modified  pur- 
suant to  830  CMR  «2C.01(5K«).  in  •PPfy'^O  ^  Oirecth*.  however,  the  effect  of  su&soquent  legtslation,  regulattons.  cooft  deci- 
s4o*«8.  Oirectivee.  and  TWs  must  be  considered,  and  OetMftment  personnel  end  taxpeyers  may  rety  upon  ih«  Directive  only  U  t.le 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

DEEDS  EXCISE;  COMPUTATION  OF  EXCISE; 

LIEN  OR  ENCUMBRANCE 
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ISSUE: 


For  purposes  of  computing  the  Massachusetts  deeds  excise  imposed  upon  the  con- 
veyance of  real  property,  may  the  amount  of  any  mortgage  upon  tJie  property  be 
deducted  from  the  consideration  paid  for  it? 


DISCUSSION:  Massachusetts  imposes  an  excise  upon  the  transfer  of  any  deed,  instrument  or  other 
writinQ  whereby  realty  is  conveyed  to  a  purchaser.  G.L  c.  640.  §  1.  The  excise  is 
based  upon  the  consideration  given  for  the  property  and  applies  wfienever  the  con- 
sideration, exclusive  of  the  vaJue  of  any  lien  or  encumbrance  remaining  on  the  prop- 
erty, is  greater  than  $100.  The  tax  is  paid  by  the  person  maldng  or  <^igning  the  deed 
and  is  evidenced  by  a  stamp  affixed  to  it.  Id.,  §  2.  The  tax  is  $1.00  for  each  $500, 
or  fraction,  of  consideration  plus  an  additional  tax  of  U%  of  the  tax  imposed.  Id.,  §  1 . 

The  deeds  excise  is  imposed  upon  ttw  entire  consideration  given  for  the  property  except 
to  the  extent  of  any  "tien  or  encumbrance  remaining"  on  it  when  the  sale  is  consum- 
mated. G.L.  c.  640,  §  1.  Thus  no  deduction  may  be  made  for  encumbrances  placed 
on  the  property  at  the  time  of  conveyance,  but  where  the  property  is  conveyed  sub- 
ject to  existing  encumbrances,  the  amount  of  the  encumbrances  is  not  taxable. 

New  Mortgage.  In  the  case  of  a  new  mortgage,  the  encumbrance  is  placed  on  the 
property  at  the  time  of  the  conveyance.  The  new  mortgage  is,  therefore,  not  a  "lien 
or  encumbrance  remaining."  and  may  not  be  deducted.  The  excise  is  imposed  to  the 
full  extent  of  the  consideration  paid,  including  the  value  of  any  mortgage  given  by  the 
mortgagor. 

Example  1.  Arnold  buys  a  house  from  Bennet  for  $150,000  and  gives  the  bank  a 
down  payment  of  $30,000  and  a  mortgage  for  the  remaining  $120,000.  The  deeds 
excise  is  imposed  on  the  full  consideration.  $150,000  ($150,000/$500  x  $1 .14  -  $342). 

Novation.  A  novation  substitutes  a  new  party  and  discharges  one  of  the  original  par- 
ties to  a  mortgage  by  the  consent  of  all  three  parties.  A  new  mortgage  is  created  with 
the  same  terms  as  the  original  one;  only  the  parties  are  changed.  Since  the  mortgage 
created  by  a  novation  is  an  entirety  new  one.  the  encumbrance  is  placed  on  the  prop- 
erty at  the  time  of  the  conveyance.  This  new  mortgage  is.  therefore,  not  a  "lien  or 
encumbrance  remaining,"  and  may  not  be  deducted.  The  excise  is  computed  as  in 
Example  1,  above. 

Deed  In  Ueu  of  Foreclosure.  When  a  bank  takes  back  a  deed  to  property  and  can- 
cels the  mortgage  debt  in  lieu  of  foreclosure,  the  liability  of  the  mortgagor  on  the  debt 
is  totally  extinguished  whether  or  not  any  additional  money  is  given  for  the  property. 
There  is  thus  no  "lien  or  encumbrar>ce  remaining"  on  the  property  and  the  consid- 
eration is  the  amount  of  the  mortgage  debt  cancelled  by  the  bank,  plus  any  additional 
cash  paid  to  the  mortgagor. 

Example  2.  Mrs.  Oalloway  falls  on  hard  times  and  u  unable  to  maintain  the  mort- 
gage on  her  house  in  the  Strand.  The  bank  agrees  to  take  the  deed  to  the  property 
in  lieu  of  forectosuro  and  pay  her  $25,000  in  cash.  There  is  $75,000  remaining  on 
the  mortgage.  The  deeds  excise  is  imposed  on  $100,000,  i.e.,  the  amount  of  the 
mortgage  debt  cancelled  plus  the  cash  payment  ($100.000/$500  x  $1.14  •  $  228). 
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DIRECTIVE: 


"Subject  To."  Whero  property  is  taken  "subject  to"  a  mortgage,  the  purchaser  gen- 
erally pays  on  the  otd  mortgage  note,  although  he  is  technically  not  liable  for  it;  the 
seller  is  not  released  from  liability  for  the  note,  but  may  be  sued  directly.  In  this  instance, 
then,  there  is  a  prior  "lien  or  encumbrance  remaining  on  the  property"  at  the  time 
of  sale  since  the  dd  mortgage  continues  on  the  property.  The  amount  of  the  remain- 
ing mortgage  may  be  deducted  from  the  sales  price. 

Example  3.  Dorothea  buys  a  mill  on  the  Ross  and  agrees  to  take  the  property  "sub- 
ject to"  a  prior  noortgage  for  $150,000.  Dorothea  pays  the  bank  $100,000  in  cash. 
Here  the  deeds  excise  is  computed  by  taking  the  full  consideration  and  deducting  the 
amount  of  the  mortgage  remaining.  ($250,000  •  $150,000  «  $100,00C/$5C0  x  $1.14 
-  $228). 

Assumption  Where  the  purchaser  assumes  a  mortgage,  the  purchaser  becomes 
liable  for  the  mortgage  debt  by  expressly  agreeing  to  pay  the  note  and  assume  pri- 
mary liability  for  it.  The  seller,  however,  is  still  liable  on  the  note  as  a  surety.  Since 
the  old  nnortgage  remains  on  the  property,  ^re  Is  a  "lien  or  encumbrance  remaining," 
and  the  excise  is  computed  as  in  Example  3.  above. 

Where  a  new  mortgage  is  given  or  there  is  a  novation,  the  amount  of  the  mortgage 
debt  may  not  be  deducted  before  calculation  of  the  deeds  excise.  There  is  also  no 
deduction  where  the  bank  takes  back  a  deed  to  property  in  lieu  of  foreclosure.  Where 
there  is  an  assumption  of  a  pnor  existing  mortgage  or  property  is  taken  "subject  to" 
such  a  mortgage,  the  amount  of  the  mortgage  debt  is  deductible. 


REFERENCE:  Q.L  c.  640  §§  i.  2. 


i   December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


rriis  Otr«ctiv«  f  pf— tnw  th«  officiai  pocrtion  o<  the  Oepartmcnt  of  Rtvonu*  on  appticatton  of  th«  law  to  (h«  facts  as  stated 
Th«  Otpanmcnt  and  its  p*r«oni>t(  wiH  loMow  ints  Oiractiv*.  and  taxpayvra  may  raty  upon  It,  unless  it  is  r«vot(ed  or  modified  pur 
auant  lo  SSO  CMR  e2C.01(S)(«).  in  apptying  this  Directive,  howaver.  tha  atfaet  of  subaaquant  lagisiatlon,  ragutations.  court  dao 
•lona.  Olractlvas.  and  TIRs  must  ba  conaidarad.  and  Oapaitmant  paraoniial  and  taxpayers  may  raty  upon  this  Directiva  only  if  tna 
tacts,  circuflttrtancas  and  iaauaa  praaaniad  In  oihar  casas  ara  substantially  tha  sama  as  thosa  sat  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

LOSS  ON  SALE  OF  TAX-EXEMPT  BONDS 


FACTS:  Taxpayer  Able  purchased  bonds  Issued  by  the  Massachusetts  Turnpike  Authority. 

When  the  bonds  had  declined  in  value.  Able  sold  them  at  a  loss. 


ISSUE: 


May  Able  take  a  toss  deduction  on  the  sale  of  bonds  issued  by  the  Massachusetts 
Turnpike  Authority? 


DISCUSSION:  Under  federal  law,  the  gain  or  toss  on  the  sale  of  Massachusetts  state  and  tocal  gov* 
emment  bonds  is  taxable.  I.R.C.  §  61.  Under  G.L.  c.  62.  however,  th3  gain  or  loss 
on  such  sales  may  not  be  subject  to  tax. 

The  Massachusetts  statutes  enabling  state  and  tocal  authorities  to  issue  bonds  often 
specify  the  tax  treatment  of  these  bonds.  The  statute  authorizing  the  Massachusetts 
Turnpike  Authority  to  issue  bonds  provides  that  "[the  transfer  of]  the  bonds  issued 
under  the  provisions  of  this  act . . .  shall  at  all  times  bo  free  from  taxation  within  the 
commonwealth."  Q.L  c.  81,  App.  §  1-13.  To  be  "free  from  taxation"  means  no  tax 
consequences  result  on  the  transfer  of  the  bonds;  consequently,  neither  gain  nor  loss 
is  recognized.  See  Hampers  v.  Commissioner  of  Revenue,  A.T.B.  No.  1 32469  (4/30/35). 


DIRECTIVE: 


Since  the  statute  authorizing  the  Massachusetts  Turnpike  Authority  to  issue  bonds 
provides  that  the  trar^er  of  those  bonds  is  free  from  taxation,  Able  cannot  recognize 
a  toss  on  the  sale. 


REFERENCE:  G.L  c.  81,  App.  §  1-13;  I.R.C.  §  61,  Hampers  v.  Commissioner  of  Revenue,  XT.B. 
No.  132489  (4/30/85). 


December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


>OR.D 

SB*  19 


This  Oir«ctlv«  r«pr«s«nts  the  offlci«i  petition  of  th«  Department  of  Revenue  on  ttie  app(ication  of  the  (aw  to  (he  tacts  as  stated. 
The  Oepertment  end  its  personnet  vnU  foitow  thie  Directive,  and  taxpayers  may  rery  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  B30  CMR  62C.01(SHe).  In  appfymg  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deo- 
stons.  OirectivM.  and  TlRs  must  be  considered,  una  Department  pefsonnel  and  taxpayerc  may  r«ty  upon  this  Directive  onfy  if  the 
facta,  circumstances  and  isaues  presented  In  otTter  cases  are  suOstantidlty  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

SALE  OF  PRINCIPAL  RESIDENCE; 
MASSACHUSETTS  GROSS  INCOME 


D 
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FACTS: 


ISSUE: 


Able  sold  his  principai  reskjenca  in  Now  Jersey  in  1979.  Ha  did  not  reinvest  the  pro 
ceeds  in  a  new  house  but  made  a  one-time  election  exctuding  his  gain  from  federal 
gross  income,  as  allowed  under  §  121  of  the  Internal  Revenue  Code  to  persons  over 
55.  In  1983,  Able  bought  a  principal  residence  in  Massachusetts  which  he  sold  in  1983. 


Since  Abie's  federal  §  121  election  did  not  affect  his  Massachusetts  taxable  income, 
may  he  now  elect  to  exclude  the  gain  from  the  1988  sale  of  his  Massachusetts 
residence? 
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DISCUSSION:  with  exceptions  not  relevant  hero,  Massachusetts  gross  income  is  the  same  as  fed* 
era!  gross  income  in  any  given  tax  year.  Q.L  c.  62.  §  2(a).  At  the  federal  level,  a  tax* 
payer  may  elect  once  to  exclude  from  his  federal  gross  income  up  to  $1 25,000  of  gain 
on  the  sale  of  a  principal  residence  If  certain  requirements  are  met.  l.R.C.  §  121(a). 

Because  federal  gross  income  and  Massachusetts  gross  irv:ome  are  generally  the 
same,  if  a  taxpayer  makes  the  federal  election  his  federal  gross  income  wilt  not  include 
the  gain,  and  neither  will  his  Massachusetts  gross  income  for  that  year.  Conversely, 
if  a  taxpayer  either  cannot  or  does  not  make  a  §  121  election  in  a  given  tax  year,  the 
entire  amount  of  the  gain  must  be  included  in  his  Massachusetts  gross  income  (unless 
excluded  under  some  other  provision  of  law). 

DIRECTIVE:  Able  made  his  §  121  election  in  1979  when  he  excluded  the  gain  from  the  sale  of 
his  New  Jersey  residence  from  his  federal  gross  income.  This  election  may  be  made 
only  once;  Able,  therefore,  cannot  new  elect  §  121  treatment  on  the  sale  of  his  Massa- 
chusetts residence.  l.R.C.  §  121(b)(2).  Since  his  federal  gross  income  will  include  the 
gain  realized,  the  gain  is  part  of  his  Massachusetts  gross  income  as  well. 


REFERENCE:  l.R.C.  §  121(a).  (bK2);  G.L  c.  62,  §  2(a). 


December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


)OR-D 
88-20 


Thm  Otracttv*  reprssMnts  th«  otflciai  posttlon  ot  the  Oeptrtmam  o<  Revenue  on  the  applicatton  of  the  law  to  the  facts  as  staled. 
The  Oepaitment  and  its  personnei  will  (oUow  this  Otrective.  and  taxpcyera  may  rety  uoon  rt.  unlets  it  is  revoked  of  nrx>difi«d  pur- 
suant to  830  OMR  62C  0i(5Ke).  In  applying  this  Directive,  however,  the  eftect  of  subsequent  leQistation,  regtjiattons.  court  deci- 
sions. Oiredtves,  and  TlRa  must  be  cortsidered,  and  Department  personnti  and  taxpayers  may  rely  upon  this  Directrve  on^  i(  the 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

NON-RESIDENT  TAXPAYERS;  MASSACHUSETTS  AND  U.S.  TOTAL 
INCOME;  DIFFERENCES  FOR  TAX  YEAR  1988 
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OOR-D 
88-21 


ISSUE: 


Why  do  Instructions  tor  the  non-resfdent  tax  term  (Form  1-NR)  Indicate  that  the  amount 
of  a  non-resident's  U.S.  total  income  in  Item  2  of  the  fonrt  (for  tax  year  1988)  may 
not  t>e  the  same  amount  as  the  taxpayer  enters  in  Item  14(f)? 


DISCUSSION:  A  non-resident  taxpayer  is  required  to  provide  U.S.  total  income  on  Form  1-NR.  In 
addition,  the  norKesldent  taxpayer  must  Indicate  on  the  form  the  sum  of  Massachusetts 
5%  income,  10%  income  and  the  additional  income  that  would  have  been  reported 
as  Massachusetts  income  had  the  taxpayer  been  a  Massachusetts  resident.  Due  to 
the  differences  between  Massachusetts  and  federal  tax  laws,  however,  these  two 
amounts  may  not  be  the  same.  For  tax  year  1938,  these  differences  Include: 


Olfferenees 

Social  Security  and 
Tier  1  Railroad 
Retirement 

Distributions  from  contri- 
butory retirement 
plans  of  the  U.S. 
Massachusetts  and  other 
states  that  do  not  tax 
such  income 

U.S.  bond  Interest 


Bond  interest  from  other 
states 

Foreign  earned  income 


IRA  distributions 


Voluntary  §  403(b). 
annuity  contlbutions 

Employee  contributions 
to  qualified  state  and 
local  government 
pension  plan 

Net  capital  gain 
deduction 


Fadtrai  Tax  Treatment      Mass  Tax  Treatment 


Taxable  when  income 
above  certain  level, 
I.R.C.  S  86. 

Generally  taxable, 
I.R.C.  §  402. 


Taxable,  I.R.C.  §  103. 
Exempt.  I.R.C.  §  103. 


$70,000  exempt, 
I.R.C.  §  911. 


Exempt,  G.L  c.  62, 
§  2(aK2XH). 

Exempt,  G.L.  c. 
62.  §§  2(aK2KE). 
3(8X4). 


Exempt,  G.L  c.  62, 
§  2(aK2)(A). 

Taxable,  G.L  c. 
62.  §  2(a)(1KA). 

Fully  taxable, 
G.L  c.  62. 
§  2(aXl)(C). 


Generally  taxable,  I.R.C.      Taxable  after  contibu- 


§  408(d). 


tions  are  recovered, 
G.L  c.  62.  §  2(a)(2)(F). 


Exempt,  I.R.C.  §  403(b).      Taxable.  G.L  c.  62, 

S  2(a)(1XD). 

Exempt.  I.R.C.  §§  404<b),  Taxable,  G.L.  c.  62. 
414(hX2).  §  2(a)(1XI). 


None. 


50%,  G.L.  c.  62, 
§  2(c)(3). 


D 
O 

State  tax  refunds              Taxable  to  itemizers,          Exempt  (no  prior 

i.ri.w*  3  111.                   oeuuction  unoer  u.l.  c. 

62.  §  2((D). 

R 

Net  operating  toss            Deduction  allowed,           Deduction  disallowed, 
carry  forward                   I.R.C.  §  172.                   G.L  c.  62,  §  2(dX''KC). 

Additional  Difference  for  Shareholders  of  Federal  S  Corporations 

D 

There  will  cJso  be  a  difference  for  shareholders  of  a  federal  S  corporation  which  b>ecause 
corporation  under  G.L.  c.  63,  i  32(d).  This  difference  is: 

1 

R 

Income  from  an               Undistributed  Income         Actual  distributions 
S  corporation                 taxable.  I.R.C.  §  1366.        taxable  as  dividends, 

G.L  c.  62,  §  1(e). 

DIRECTIVE:     Such  differences  often  result  in  a  discrepancy  between  a  non^sident  taxpayer's  U.S. 

total  income  and  the  sum  of  5%  total  income.  10%  income  and  the  additional  income 
that  would  have  been  reported  as  Massachusetts  income  had  the  taxpayer  been  a 
Massachusetts  resident  Thus  the  amount  of  U.S.  total  income  in  Item  2  of  the  Form 
1-NR  may  not  be  the  same  as  the  amount  in  Item  14(f). 

T 
1 

Stephen  W.  Kidder 
Commissioner  of  Revenue 

V 

B 

DOR-D 

88-21 

This  Olrvcttvt  rtpr«$«nts  th«  offidtt  positton  of  th«  Oepartm«m  of  R«v«nu«  on  the  appiicatton  of  m«  taw  to  the  facts  as  stated. 
The  Oepaitment  and  ita  personiMt  wiM  toilow  this  Okecttvv,  and  tsxpayers  may  rely  upon  It,  unlesa  it  is  revoked  or  modified  pur- 
suant (o  630  CMR  62C.01(5K«).  In  applying  this  Oirectivt.  ho«vev«r.  (he  effect  of  subeequent  legnlation,  regutattons.  coun  deo 
siona.  Directives,  and  TIRs  must  bt  considered,  and  Department  pecnnnel  and  taxpayers  mey  rety  upon  this  Directive  onty  it  the 
facts,  ctreumsiarKias  drto  isauea  preieenttid  in  othef  cases  are  subs&ant^My  the  ssme  as  those  set  forth  in  thts  Directive. 

MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 

MOTOR  VEHICLE  PURCHASED  IN  THE  COMMONWEALTH 
AND  USED  OUT  OF  STATE 


D 
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FACTS: 


ISSUE  1: 


Ryan  bought  a  car  at  a  Massachusetts  dealership  in  1985  and  took  possession  of  it 
in  the  Commonwealth  without  paying  the  sales  tax.  He  then  drove  the  car  to  Connecticut 
where  he  registered  it;  in  1988,  Ryan  moved  to  Massachusetts  and  must  now  register 
the  car  here. 


What  are  the  saJes  tax  consequences  of  Ryan's  purchase  of  the  car  if  he  does  not 
register  it  in  the  Commonwealth? 


ISSUE  II: 


What  are  the  consequences  when  Ryan  later  registers  his  car  in  Massachusetts? 
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lOR-D 
88-22 


DISCUSSION:  Massachusetts  imposes  an  excise  on  sales  at  retail  of  tangible  personal  property  In 
the  Commonwealth  by  any  vendor.  G.L  c.  64H.  §  2.  A  "sale"  is  defined  to  include 
any  trar^sfer  of  possession  for  a  consideration.  Id.,  §  1(12)(a).  Ryan  took  possession 
of  the  car  in  Massachusetts.  Consequently,  Ryan  owed  sales  tax  here. 

When  a  car  is  bought  but  not  registered  in  the  Commonwealth,  tfie  purchaser  must 
file  Form  ST-7R  (Sales  and  Use  Tax  Payment  Form)  with  the  Commissioner  on  or 
before  the  twentieth  day  of  the  month  following  the  month  in  which  the  vehicle  was 
bought.  G.L  c.  62C,  §  16.  The  tax  may  be  paid  at  certain  Department  of  Revenue 
(DOR]  locations  and  at  those  Registry  offices  staffed  with  DOR  personnel.  For  a  list- 
ing of  these  locations  contact: 

Department  of  Revenue 
Determination  Bureau 
100  Cambridge  Street 
Boston,  MA  02204 
(617)  727-2505 
(617)  727-2510 

Connecticut  is  a  state  which  has  a  reciprocal  agreement  with  Massachusetts  granting 
credit  for  sales  taxes  paid.  See  TIR  81-2.  If  Ryan  had  registered  the  car  in  Connec- 
ticut and  presented  proof  that  a  Massachusetts  sales  tax  had  been  paid  on  it,  Ryan 
would  have  received  credit  from  Connecticut  for  the  tax  paid.  Connecticut's  tax  rate 
is  7.5%;  Ryan  would  therefore  have  paid  Connecticut  only  the  difference  between  the 
Connecticut  and  Massachusetts  rates,  I.e.,  2.5%.  Id.  Ryan,  however,  presented  no 
documentation  to  Connecticut  showing  that  a  sales  tax  had  been  paid  on  the  car.  He 
therefore  paid  the  full  Connecticut  use  tax,  7.5%,  when  he  registered  the  car  there. 

Upon  Ryan's  move  to  Massachusetts,  he  must  register  his  car  here.  To  do  so,  he 
must  show  that  "any  tax  due"  under  the  Massachusetts  sales  tax  has  been  paid.  G.L. 
c.  64H,  §  25.  Ryan  did  not  pay  the  sales  tax  when  it  was  duo  in  1985.  He  must,  there- 
fore, pay  that  sales  tax  now;  Ryan  is  also  liable  for  interest  and  penalties  from  the 
date  on  which  the  tax  should  have  been  paid.  G.L.  c.  62C,  §§  32, 33.  Ryan  will  receive 
no  credit  for  the  use  tax  paid  to  Connecticut.  A  credit  for  that  tax  couL  arise  only  under 
G.L  c.  641.  §  7(c),  and  applies  only  if  Massachusetts  use  tax  Is  owed.  Ryan  owes  sales 
tax,  not  use  tax.  There  is  no  credit  available  against  Massachusetts  sales  tax  for  taxes 
paid  to  aiMtfier  lurisdiction. 


DIRECTIVE  I: 


Ryan  bought  and  took  possession  of  a  motor  vehicle  in  Massachusetts  and  Is  tiabte 
for  the  saies  tax. 


DIRECTIVE  U:  Since  Ryan  did  not  pay  the  tax  when  he  bought  the  car.  he  must  pay  the  sales  tax 
when  he  now  registers  it,  plus  interest  and  penaMes  from  the  date  the  tax  was  orig- 
inally due.  i.e..  the  twentieth  day  of  the  month  following  the  one  in  which  the  vehicle 
was  originally  purchased.  Ryan  will  receive  no  credit  for  use  tax  paid  in  another  juris- 
diction. 


REFERENCE:  Q.L  c.  62C,  §§  16. 32. 33;  G.L.  c.  64H.  §§  1(12)(a).  2. 25;  Q.Lc.  641.  §  7(c);  TIR  81-2. 


Decemt>er  31,  1988 

Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Olrectiv*  r«of«t«nt3  m«  oflteial  posttion  of  the  Oeptrtm«nt  of  B«venu«  on  th«  appttc«ion  of  ms  law  to  t^e  facts  as  stated. 
Tha  Dapaftmant  and  rts  parsonnal  wiil  foftow  this  0»ractiv«.  and  taxpayara  may  rafy  upon  it.  untass  it  is  ravoKed  or  modified  pur- 
suant to  830  CMR  620.01  (5M«)-  In  «^ng  tWs  DiracUve.  howwwar.  tha  affact  of  subsaquant  lagisiation,  rogutations,  ccurt  deci- 
sions. Olractivas.  and  TlRs  must  ba  oonahJafed.  and  Dapartmant  pafsonnet  and  taxpayara  may  rafy  upon  this  Oirectiva  only  if  the 
facta,  circumstancaa  and  issues  praaaoted  in  other  caaaa  ara  sutjatawially  tha  aama  as  thoaa  sat  »orth  in  this  Oifectiva. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

CORPORATE  EXCISE 

CREDITS 
PRIORITY  OF  USE 


ISSUE: 
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Whan  a  corporation  cannot  use  ail  of  its  available  credits  in  the  current  year,  which 
credits  should  it  use  first? 


lOR.D 
18-23 


DISCUSSION:  A  corporation  with  available  credits  cannot  necessarily  use  all  those  credits  against 
Its  excise  since  credits  cannot  reduce  the  excise  below  the  greater  of  the  minimum 
tax  or  50%  of  the  excise  before  credits.  G.L  c.  63,  §§  31A(c).  32C.  See  OOR-0  88-24. 
When  some  of  the  corporation's  available  credits  may  lapse,  the  credits  should  be 
taken  In  the  order  specified  below  and  In  Schedule  H.  This  ordering  will  prevent  the 
unnecessary  lapsing  of  credits,  since  it  gives  priority  of  use  to  credits  which  will  lapse 
first. 

Order  of  Use 

(1)  Credits  which  will  lapse  in  the  current  year  unless  used  or  converted  to  unlim- 
ited status.  These  are: 

(a)  Credits  for  building  in  a  poverty  area,  G.L  c.  63,  §  38E. 

(b)  Vanpool  credits,  G.L  c.  63,  §  31 E. 

(c)  Investment  tax  credit  carryovers  in  their  last  year  of  life,  G.L  c.  63,  §  31  A(g). 

(2)  Investment  tax  credit  carryovers  which  will  lapse  if  not  used  or  converted  to  unlim- 
ited status  by  the  end  of  the  next  tax  year,  G.L  c.  63,  §  31A(g). 

(3)  Investment  tax  credit  carryovers  which  will  lapse  if  not  used  or  converted  to  unlim- 
ited status  by  the  end  of  the  second  succeeding  tax  year,  G.L.  c.  03,  §  3lA(g}. 

(4)  Current  year  investment  tax  credits.  This  is  the  investment  tax  credit  from  qual- 
ified property  placed  in  service  this  year,  G.L  c.  63,  §  31A<a). 

(5)  Unlimited  credit  carryovers,  G.L  c.  63,  §§  31E(d).  32C. 


DIRECTIVE: 


When  a  corporation  has  several  types  of  available  credits  and  those  credits  exceed 
the  maximum  which  can  be  used  In  the  current  year,  it  should  follow  the  order  of  the 
above  list  to  prevent  the  unnecessary  lapsing  of  credits. 


REFERENCE:  G.L  c.  63,  §§  3iA(a),  (c),  (g).  31 E,  320,  38E. 


December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Oirtcttvo  repf  Mott  th»  offlctaU  position  of  th»  Department  of  Revenue  on  the  aoplteation  of  the  law  to  the  facts  as  rated. 
The  Department  and  Its  personntJ  will  fo*tow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5M«).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legisiatton.  reguiations,  court  doct- 
sions,  Oirectrves,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  ctrcumstsnoes  and  issues  presented  in  other  cases  are  sut>stantiatty  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

CORPORATE  EXCISE 

MAXIMUM  CREDITS  ALLOWED  FOR  USE  IN  ANY  ONE  TAX  YEAR; 
TREATMENT  OF  UNUSED  CREDITS 
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ISSUE: 


NOTE:  For  simplicity,  this  Directive  deals  only  with  the  Investment  tax  credit  and 
corporations  taxable  under  Q.L.  c.  63.  §§  32  and  39.  With  the  exception  of  the  3-year 
carryover  rule  of  Q.L  c.  63,  §  31A(g),  the  rules  apply  to  other  credits  as  weit. 

Part  I 

What  is  the  maximum  amount  of  investment  tax  credits  a  corporation  can  use  against 
its  excise  in  the  current  tax  year? 


DISCUSSION:  Q.L.  c.  63.  §  32C  provides  that  the  maximum  amount  of  credits  to  be  used  in  any 
one  tax  year  cannot  exceed  50Vo  of  the  corporate  excise  imposed  by  §  32  or  §  39. 
In  addition,  §  31  A(c)  restricts  the  use  of  investment  tax  credits  by  prohibiting  the  reduc- 
tion of  the  corporate  excise  below  the  $456  n^tnlmum  tax  imposed  by  §  32(b). 

Therefore,  when  the  excise  before  aedits  is  equal  to  or  greater  than  twice  the  min- 
imum tax  ($912  or  more),  §  32C  applies  and  the  maximum  amount  of  credits  which 
can  be  used  in  that  year  equals  50%  of  the  excise  before  credits.  (See  Example  1). 
When  the  excise  before  credits  is  more  than  $456  but  less  than  $912.  §  31  A(c)  applies 
and  the  maximum  annount  of  credits  which  can  be  used  in  that  year  equals  the  excise 
before  credits  minus  $456.  (See  Example  2).  When  the  exdse  before  credits  is  $456 
or  less,  §  31A(c)  precludes  the  use  of  any  credits. 

The  examples  below  illustrate  these  rules. 

EXAMPLE  1 :  Simpel  Corporation  has  an  excise  before  credits  of  $1 ,0C0  and  $1 ,2G0 
of  available  credits.  Applying  the  509^  limitation  of  §  32C.  Simpel  Corp.  will  use  $500 
of  its  available  credits  to  reduce  its  excise  to  $500. 

EXAMPLE  2:  Beetwin  Corporation  has  an  excise  before  credits  of  $800  and  $900 
of  available  credits.  Applying  the  minimum  tax  limstation  of  §  31A(c),  Beetwin  Corp. 
will  reduce  its  excise  to  the  minimum  tax  of  $456  by  using  $344  of  its  available  credit. 
The  50%  limitation  of  §  32C  does  not  apply  because  it  would  allow  $400  of  credits 
to  be  used  thereby  reducing  the  excise  to  $400,  an  amount  below  the  minimum  tax. 

EXAMPLE  3:  Beelo  Corporation  has  an  excise  before  credits  of  $400  and  $1,000 
of  available  credits.  Beelo  Corp.  will  pay  the  minimum  tax  of  $456  and  under  the  limit- 
ation of  §  31A(c)  it  will  not  be  able  to  use  any  credits  in  this  tax  year. 
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Part  11 

What  happens  to  the  portion  of  a  corporation's  available  credits  which  cannot  be  used 
in  the  current  tax  year? 


DISCUSSION:  Available  credits  which  cannot  be  used  in  the  current  tax  year  may  be  earned  over 
to  other  years  if  they  qualify  for  carryovw  status  under  Q.L  c.  63,  §  31  A(g)  or  §  32C. 


Under  §  31A(g}  a  corporation  may  carry  over  for  three  tax  years  any  unused  invest* 
ment  taxoredit  generated  from  a  qualified  asset  placed  in  service  in  tiie  current  year. 
Under  §  32C.  any  credits  which  could  not  be  usad  because  credits  cannot  reduce 
the  corporate  excise  by  more  than  50%,  may  be  earned  forward  indefinitely.  VJhen 
the  excise  before  credits  is  less  than  twice  the  minimum  tax  (less  than  $912),  the  max- 
imum amount  of  credits  which  can  be  converted  to  unlimited  carryover  status  equals 
50%  of  the  excise  before  credits  and  before  the  minimum  tax  is  imposed.  (See 
Example  6). 

The  following  examples  illustrate  these  rules. 

EXAMPLE  4:  Carri  Corporation  has  an  excise  before  credits  of  $2.0CO  and  $2,200 
of  available  investment  tax  credit  generated  from  a  qualified  asset  placed  in  service 
this  tax  year.  Carri  Corp.  will  use  $1,000  of  its  credit  to  reduce  its  excise  to  $1,000. 
Of  the  remaining  $1,200  of  credits,  $1,000  will  be  carried  forward  indefinitely  since 
these  credits  could  not  be  used  in  the  current  year  by  operation  of  the  50%  limitation 
under  §  32C.  The  remaining  $200  of  unused  credits  can  be  carried  over  for  three  tax 
years. 

EXAMPLE  5:  Ovar  Corporation  has  an  excise  before  credits  of  $2,000  and  $3,000 
of  available  investment  tax  credit  carryover  all  of  which  will  lapse  if  not  used  in  the 
current  tax  year.  Ovar  Corp.  will  use  $1 ,000  of  its  credit  to  reduce  its  excise  to  $1 ,000. 
Of  the  remaining  $2,000  of  credits.  $1 ,000  will  be  carried  forward  indefinitely  because 
of  §  32C  and  $1,000  will  lapse. 

EXAMPLE  6:  Smalle  Corporation  has  an  excise  before  credits  of  S200  and  $1 ,200 
of  available  investment  tax  credit  generated  from  a  qualified  asset  placed  in  service 
this  tax  year.  Smalle  Corp.  will  pay  the  minimum  tax  of  $456  and  will  not  be  able  to 
use  any  credits  In  this  tax  year.  However,  50%  of  the  excise  before  credits  ($100) 
will  be  carried  over  indefinitely  because  of  §  32C  and  the  remaining  $1 .100  of  credits 
will  be  carried  over  for  three  tax  years. 


This  Otr«ctiv«  r»pr*s«nts  m«  official  position  of  the  0«partment  of  Revenue  on  th«  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  fo<low  this  Directive,  mi  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.0l(5)(e).  In  applying  (his  Directive,  however,  the  effect  of  subsequent  logisiation.  regulations,  court  deci- 
stona.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  refy  upon  this  Directive  only  if  the 
facts.  cireum«tar««s  and  issues  preserKed  in  other  cases  are  substantiatty  the  same  as  those  set  forth  in  this  Directive. 


REFERENCE:  Q.L  c.  63,  §§  31A(c).  (g).  32.  32C.  39. 


December  31,  1988 


Stephen  W.  Kidder 
Commissioner  of  Revenue 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

EMPLOYEE  BUSINESS  EXPENSES 


DISCUSSION  Massachusetts  permits  employees  to  deduct  certain  business  expenses  related  to 
AND  Massachusetts  employment  and  paid  or  incurred  in  the  taxable  year.  Although  the 

DIRECTIVE:  federal  Tax  Reform  Act  of  1 986  and  Massachusetts  Stat.  1 988,  c.  1 06  together  create 
a  new  statutory  scheme  for  the  deduction  of  these  employee  business  expenses, 
whether  an  expense  is  a  deductible  business  expense  remains,  with  certain  new  limit- 
ations and  expansions,  essentially  the  same  as  under  prior  law. 

In  general,  whether  a  particular  item  is  deductible  depends  upon  the  relationship  be- 
tween G.L  c.  62,  §  2(d)(1)  and  I.R.C.  §  62,  or  between  G.L  c.  62,  §  2(d)(2)  and  I.R.C. 
§  162,  as  limited  by  I.R.C.  §  67.  As  a  result  of  these  sections,  reimbursed  expenses 
of  all  employees  are  deductible;  the  deductibility  of  unreimbursed  expenses  is  deter- 
mined by  (a)  the  nature  of  your  employment;  (b)  the  type  of  business  expenses;  and, 
in  some  cases,  (c)  whether  the  expenses  (taken  together  with  your  other  federal  mis- 
cellaneous itemized  expenses  not  deductible  in  Massachusetts)  exceed  2%  of  fed- 
eral adjusted  gross  income  [the  "2%  floor"].  More  specifically: 

1 .  Reimbursed  Expenses.  Reimbursed  business  expenses  paid  or  incurred  by  any 
employee  during  the  taxable  year  are  fully  deductible,  so  long  as  the  reimburse- 
ments are  reported  in  Massachusetts  income.  I.R.C.  §  62;  G.L.  c.  62,  §  2(d)(1). 

2.  Performing  Artists.  In  addition  to  their  reimbursed  expenses,  performing  artists 
qualified  under  I.R.C.  §  62(b)(1)  may  deduct  fully  all  unreimbursed  federally 
deductible  business  expenses.  I.R.C.  §  62;  G.L.  c.  62,  §  2(d)(1). 

3.  Outside  Salespersons.  Outside  salespersons  who  itemize  on  their  federal  returns 
may  deduct  all  federally  deductible  unreimbursed  employee  business  expen- 
ses, including  educational  expenses.  The  deduction  is  limited  by  the  2%  floor. 

If  a  federal  joint  return  is  filed,  a  Massachusetts  joint  return  must  also  be  filed.  ' 
I.R.C.  §§  162,  67;  G.L.  c.  62,  §  2(d)(2). 

For  purposes  of  this  deduction,  an  outside  salesperson  is  one  who  solicits  bus- 
iness for  the  employer  away  from  the  employer's  place  of  business.  G.L.  c.  62, 
§  2(d)(2). 

4.  Other  Employees.  All  employees  may  deduct  those  unreimbursed  business 
expenses  incurred  for  travel,  meals  and  lodgings  while  away  from  home  or  trans- 
portation expenses  incurred  performing  their  job.  They  must  be  able  to  deduct 
these  expenses  federally  and  must  itemize;  the  deduction  is  subject  to  the  2% 
floor.  I.R.C.  §§  162,  67;  G.L.  c.  62,  §  2(d)(2). 

5.  Handicapped  Employees.  In  addition  to  employee  business  expenses,  handi- 
capped employees  may,  at  the  federal  level,  deduct  impairment-related  v;ork 
expenses  which  are  necessary  for  them  to  be  able  to  work.  I.R.C.  §§  162,  67. 
Under  G.L.  c.  62,  §  2(d)(2),  however,  the  deduction  for  employees  other  than 
outside  salespersons  is  limited  to  expenses  incurred  for  business  travel,  meals 
and  lodgings  while  away  from  home,  and  job-related  transportation  expenses. 
As  a  result,  for  Massachusetts  tax  purposes,  handicapped  employees  may  deduct 
only  work  expenses  for  travel,  meals  and  lodgings  or  business  transportation. 
If  these  expenses  are  also  impairment-related  business  expenses,  they  are  not 
subject  to  the  2%  floor;  otherwise,  they  are.  If  a  federal  joint  return  is  filed,  a 
Massachusetts  joint  return  must  also  be  filed.  Id. 
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CALCULATION  OF  DEDUCTION  WITH  2%  FLOOR: 

Where  a  taxpayer's  miscellaneous  itemized  deductions  must  exceed  2%  of  AGI  to 
be  deductible  for  federal  tax  purposes  (Nos.  3-5,  above),  the  taxpayer  may  take  only 
those  business  expense  deductions  available  in  Massachusetts,  but  up  to  the  full 
amount  in  excess  of  2%  of  federal  AGI. 

EXAMPLE  1 :  Fred,  a  regular  employee,  has  unreimbursed  business-related  expen- 
ses of  $4,000,  of  which  $2,000  was  incurred  for  expenses  deductible  in  Massachusetts. 
Fred's  AGI  is  $40,000;  at  the  federal  level,  Fred  may  therefore  deduct  all  his  unre- 
imbursed expenses  in  excess  of  $800  ($40,000  x  .02),  or  $3,200.  In  Massachusetts, 
Fred  may  take  his  allowable  Massachusetts  deductions  up  to  the  full  amount  in  excess 
of  2%  of  federal  AGI,  i.e.,  $3,200.  Since  Fred's  allowable  Massachusetts  deduction 
is  less  than  $3,200,  he  may  deduct  the  full  $2,000. 

EXAMPLE  2:  Same  facts,  except  that  Fred's  expenses  deductible  in  Massachu- 
setts are  $3,600.  Since  Fred's  allowable  Massachusetts  deduction  is  greater  than 
$3,200,  Fred  may  deduct  $3,200  only  since  he  is  limited  to  the  amount  in  excess  of 
2%  of  his  federal  AGI. 


REFERENCE:   I.R.C.  §§  62,  67,  162;  G.L.  c.  62,  §  2(d),  as  amended  by  Stat.  1988,  c.  106. 


March  15,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 
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This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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FACTS:  Melissa,  a  calendar  year  taxpayer,  separated  from  her  husband  In  September,  1987. 

In  October  1987,  Melissa  filed  a  complaint  for  divorce  in  a  probate  court  and  also  applied 
to  the  court  for  a  temporary  support  order  for  herself  and  her  minor  children.  An  order 
for  such  support  issued  shortly  thereafter. 

ISSUE:  What  is  Melissa's  filing  status  for  the  1987  tax  year? 

DISCUSSION:  For  filing  purposes,  a  taxpayer's  marital  status  is  generally  determined  at  the  close 
of  the  taxpayer's  taxable  year,  G.L.  c.  62,  §  1(g),  and  an  individual  is  considered  mar- 
ried unless  legally  separated  from  his  or  her  spouse  under  a  decree  [judgment)  of 
divorce  or  of  separate  maintenance.  \d. 

While  a  complaint  for  divorce  or  separate  maintenance  is  pending,  and  until  a  judg- 
ment of  either  issues  and  becomes  final,  the  probate  court  may  enter  orders  for  sup- 
port of  a  spouse  and  minor  children  under  various  s^ections  of  the  General  Laws.  These 
orders  are  only  temporary  in  nature,  however;  a  "judgment  of  separate  maintenance," 
on  the  other  hand,  must  create  a  judicial  separation  and  establish  a  permanent  status 
for  the  future.  See,  Gould  v.  Gould,  359  Mass.  29  (1971);  See  also,  Boyer  v.  Ccm- 
missioner  of  Internal  Revenue,  732  F.2d  191  (D.C.  Cir.  1984).  Temporary  support  orders 
do  not  meet  these  requirements;  accordingly,  a  taxpayer  who  has  only  a  temporary 
support  order  does  not  have  a  judgment  of  divorce  or  of  separate  maintenance  and 
OL.L,E'^1"^Ol^  married. 

Judgments  of  separate  maintenance  are  extremely  rare.  They  may,  however,  issue 
under  c.  209,  §  36  of  the  General  Laws  which  permits  a  married  person  to  convey 
real  estate  as  if  he  or  she  were  unmarried  and  prevents  a  surviving  spouse  from  claim- 
ing a  statutory  forced  share  of  a  deceased  spouse's  estate.  This  section  thus  clearly 
contemplates  a  permanent  change  in  the  status  of  the  parties,  and  parties  having  a 
judgment  under  this  section  will  not  be  considered  married.  Such  parties  must  file 
as  single.  In  general,  however,  a  person  without  a  final  judgment  of  divorce  will  be 
required  to  file  as  married  for  tax  purposes. 

DIRECTIVE:  Melissa  has  only  a  temporary  support  order  granted  her  until  her  divorce  becomes 
final.  She  does  not  have  a  judgment  of  separate  maintenance  and  is,  therefore,  not 
"legally  separated"  for  tax  purposes.  Melissa  must  file  as  married.  If  a  joint  return 
is  to  be  filed,  both  spouses  must  sign.  If  Melissa  cannot  find  her  spouse,  or  cannot 
get  him  to  sign  a  joint  return  with  her,  she  must  file  as  married  filing  separately 

REFERENCE:  G.L.  c.  62.  §  1(g);  G.L.  c.  209,  §  36;  Boyer  v.  Commissioner  of  Internal  Revenue.  732 
F.2d  191  (D.C.  Cir.  1984);  Gould  v.  Gould,  359  Mass.  29  (1971). 


March  15,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  ta"payers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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FILING,  STATUS;  DIVORCED 
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FACTS: 
ISSUE: 


juiv  1  4  1989 

Able,  a  calendar  year_taxp^er  obtained  a  Judgment  of  divorce  in  November,  1987. 
The  judgment  did  nof  bf dMWiH^Mfi^^Kjary,  1988. 

What  is  Abie's  filing  status  for  the  1987  tax  year? 


DISCUSSION:  For  filing  purposes,  a  taxpayer's  marital  status  is  generally  determined  at  the  close 
of  the  taxpayer's  taxable  year,  G.L.  c.  62,  §  1(g),  and  an  individual  is  considered  mar- 
ried unless  legally  separated  from  his  or  her  spouse  under  a  decree  [judgment]  of 
divorce.  16. 

In  f^assachusetts,  judgments  of  divorce  are  initially  issued  as  judgments  nisi,  tem- 
porary in  nature,  which  generally  become  absolute  after  90  days  unless  the  court  orders 
othen/vise.  G.L.  c.  208,  §  21. 

While  the  judgment  nisi  is  a  judgment  of  divorce,  that  judgment  does  not  change  the 
marital  status  of  the  parlies,  Sheffer  v.  Sheffer,  316  Mass.  575  (1944),  and  the  mar- 
riage remains  in  force  for  90  days  until  the  judgment  nisi  becomes  absolute.  Ross 
V.  Ross,  385  Mass.  30  (1982).  Consequently,  the  "decree  of  divorce"  referred  to  in 
G.L.  c.  62,  §  1(g)  is  the  absolute  judgment,  not  the  judgment  nisi. 

Since  the  marital  (and  tax)  status  of  a  divorced  or  divorcing  individual  depends  on 
the  nature  of  the  judgment  of  divorce  in  effect  at  the  close  of  the  tax  year,  if  the  judg- 
ment nisi  is  in  effect  at  that  time,  the  taxpayer  is  married  and  must  file  either  jointly 
or  as  married  filing  separately.  If  the  judgment  nisi  has  then  become  absolute,  the 
taxpayer's  filing  status  is  "single." 


DIRECTIVE: 


At  the  close  of  Abie's  tax  year  the  judgment  nisi  entered  in  his  case  had  not  yet  become 
absolute.  Able  was,  therefore,  married  and  could  file  either  jointly  or  as  married  filing 
separately.  In  order  to  file  jointly,  however,  Abie's  spouse  must  also  sign  the  return. 
If  the  spouse  cannot  be  located  or  refuses  to  sign  a  joint  return,  Able  must  file  as  mar- 
ried filing  separately. 


REFERENCE:  G.L  c.  62,  §  1(g):  G.L.  c.  208,  §  21;  Sheffer  v.  Sheffer,  316  Mass.  575  (1944);  Ross 
V.  Ross,  385  Mass.  30  (1982). 


March  15,  1989 
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Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  ofticial  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  It.  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 
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MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

Personal  Income  Tax; 

GRANTOR  TRUST  WITH  NON-RESIDENT  GRANTOR 


37 


ISSUES: 


DISCUSSION: 


What  are  the  filing  and  withholding  requirements  for  Able  as  trustee  of  a  grantor  trust 
set  up  by  Baker,  a  non-resident  grantor? 

What  are  Baker's  filing  requirements  as  the  non-resident  grantor  of  such  a  trust? 

Every  trustee  or  other  fiduciary  who  receives  gross  income  in  excess  of  $100  must 
generally  file  a  return.  G.L.  c.  62C,  §  6(b).  Some  trusts  are  taxed  as  separate  entities 
and  file  Form  2;  a  grantor  trust,  however,  acts  as  a  conduit  and  income  from  the  trust 
is  taxed  not  to  the  trust  but  to  the  grantor.  See  Internal  Revenue  Code,  §§  671  -  678; 
G.L.  c.  62,  §  10(e). 

The  trustee  of  a  grantor  trust  must  still  file  an  information  return,  Form  2G,  "Grantor's 
or  Other  Owner's  Share  of  Income,  Deductions,  Credits,  Etc.  of  a  Grantor  Type  Trust." 
G.L.  c.  62.  §  10(f).  Form  2G  is  due  on  the  fifteenth  day  of  the  fourth  month  following 
the  close  of  the  trust's  taxable  year.  A  copy  of  Form  2G  must  also  be  sent  to  the  grantor. 

Non-resident  Grantor 

In  the  case  of  a  non-resident  grantor,  these  additional  rules  apply: 

(a)  The  Trustee:  In  addition  to  filing  Form  2G,  the  trustee  must,  where  the  grantor 
is  a  non-resident  of  the  Commonwealth,  withhold  tax  on  behalf  of  the  grantor  based 
on  the  trust's  Massachusetts  source  income.  G.L.  c.  62,  §  10(g).  There  is  no  with- 
holding requirement  on  income  not  subject  to  Massachusetts  taxation.  Tax  is  with- 
held at  a  rate  applicable  to  income  of  that  particular  class  (i.e.,  5%  or  10%)  and  paid 
over  to  the  Commonwealth  using  declarations  of  estimated  tax,  Form  1-ES,  Estimated 
Income  Tax  Payment  Voucher.  Id.  For  due  dates.  See  AP  607,  "Estimated  Tax  Pay- 
ments." Form  2G  will  state  the  amount  withheld  and  paid  over  by  the  trustee. 

Since  the  trustee  is  responsible  for  withholding  tax  on  income  subject  to  Massachusetts 
taxation,  failure  to  withhold  will  make  the  trustee  liable  for  the  full  amount  of  tax  not 
withheld,  plus  any  interest  and  penalties  for  underpayment  or  late  payment.  How- 
ever, if  the  estimated  taxes  due  are  properly  paid  by  the  grantor  rather  than  the  trus- 
tee, the  trustee  will  be  credited  with  those  payments. 

(b)  The  Non-Resident  Grantor:  Under  ordinary  circumstances,  the  non-resident  gran- 
tor is  not  required  to  make  estimated  tax  payments  with  regard  to  income  from  the 
grantor  trust.  If  the  trustee  fails  to  withhold,  however,  the  grantor  must  mal;e  esti- 
mated tax  payments  if  he  reasonably  expects  the  tax  on  the  trust  income  to  exceed 
$200.  G.L.  c.  62B,  §  13.  If  the  grantor  fails  to  make  the  required  payments, he  will  be 
liable  for  interest  and  penalties.  G.L.  c.  628,  §  14.  The  grantor  is  always  liable  for 
the  full  payment  of  any  tax  due,  and  must  file  Form  1-NR,  taking  credit  for  any  amount 
withheld  by  the  trustee  (attach  Form  2G)  or  any  estimated  tax  payments  he  himself 
has  made. 

Thus,  in  the  situation  where  the  trustee  fails  to  withhold  tax  and  the  grantor  fails  to 
pay  estimated  taxes  to  the  Commonwealth,  the  trustee  is  liable  for: 

(1)  taxes  not  withheld;  and 

(2)  any  interest  and  penalties. 


The  grantor  is  liable  for: 


(1)  interest  and  penalties  on  failure  to  pay  estimated  tax;  and 

(2)  the  tax  due. 

In  this  situation,  if  the  grantor  pays  the  tax  due,  the  Department  of  Revenue  will  not 
require  the  trustee  to  pay  the  taxes  not  withheld.  The  trust  must,  however,  pay  the 
full  amount  of  the  interest  and  penalties  due  for  failure  to  withhold.  The  grantor  will 
continue  to  be  liable  for  interest  and  penalties  due  to  his  failure  to  make  estimated 
tax  payments. 


DIRECTIVES:   Able,  as  trustee  of  a  grantor  trust  with  a  non-resident  grantor,  must  deduct  and  with- 


hold the  appropriate  amount  of  tax  from  the  grantor  trust's  Massachusetts  source 
income;  these  amounts  must  be  paid  over  to  the  Department  of  Revenue  on  Form 
1-ES  at  stated  intervals.  Able  must  also  file  Form  2G  with  DOR  and  send  a  l  opy  of 
It  to  the  grantor. 

Baker  as  a  non-resident  grantor  must  file  Form  1-NR  to  report  his  [Massachusetts  source 
income  from  the  trust,  attaching  a  copy  of  Form  2G  to  the  return.  On  his  return.  Baker 
will  take  credit  for  any  amounts  withheld  and  paid  over  by  the  trust. 


REFERENCE:   I.R.C.  §§  671  -  678;  G.L,  c.  62,  §  10(e),  (b),  (g);  G.L.  c.  62B  §§  13.  14;  G.L.  c.  62C. 
§  6(b);  Administrative  Procedures,  AP  607  (MASSTAX  Guide,  vol.  6). 


This  Directive  represents  the  olficial  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
su.inl  to  830  CMfT  B2C  01(5)(f)  In  applying  this  Dimctlve.  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Dep,3rlment  personnel  and  taxpayers  may  rely  upon  this  Directive  only  it  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  a?  those  set  forth  in  this  Directive. 


March  15,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

CORPORATE  EXCISE 

TRUSTEE  IN  BANKRUPTCY;  DEBTOR  IN  POSSESSION; 
REORGANIZATION;  CORPORATE  FILING  REOUIREMENTS 
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FACTS: 


ISSUE: 


Lossco,  a  Massachusetts  corporation,  is  in  financial  difficulty.  On  March  1 , 1988,  Lossco 
filed  a  bankruptcy  petition  under  chapter  11  of  the  United  States  Bankruptcy  Code 
seeking  protection  from  creditors  and  time  to  reorganize  the  business. 

What  Massachusetts  tax  forms  must  be  filed  on  behalf  of  Lossco  after  Lossco  files 
under  c.  1 1? 


DISCUSSION:  The  tax  consequences  of  Lossco's  filing  under  c.  1 1  are  dictated  by  the  interrelation- 
ship of  the  Bankruptcy  Code  (federal  law)  and  applicable  provisions  of  Massachu- 
setts law.  Under  the  Bankruptcy  Code,  when  a  corporation  files  a  reorganization  petition 
under  c.  1 1 ,  the  corporation  does  not  become  a  separate  entity  for  tax  purposes.  Tax 
filing  and  payment  requirements  of  the  corporation  after  the  filing  of  the  petition  remain 
precisely  as  they  were  before  it.  1 1  U.S.C.  §  346(c).  This  is  true  for  all  taxes,  including 
the  corpxDrate  excise  and  any  transactional  taxes,  e.g.,  withholding,  room  occupancy, 
sales  and  use.  11  U.S.C.  §  346(c),  (f). 

Responsibility  for  collecting  and  paying  over  any  amounts  required  to  be  withheld  or 
collected  under  Massachusetts  or  local  law  rests  with  the  trustee  in  bankruptcy,  if  any, 
or  with  the  debtor  in  possession.  In  paying  transactional  taxes,  the  trustee  or  other 
person  responsible  should  continue  to  use  the  vendor  number  issued  the  business 
before  the  filing  of  the  case. 

NOTE:  If  post-petition  state  taxes  due  in  the  normal  course  of  business  are  not  paid 
on  time,  interest  and  penalties  may  accrue  on  these  taxes  and  must  be  paid  as  well. 
11  U.S.C.  §  507(aX1),  11  U.S.C.  §  503(b);  /n  re  Gould  &  Eberhardt  Gear  Machinery 
Corp.,  80  Bankr.  614  (D.  Mass.  1987). 


REFERENCE:  11  U.S.C.  §  346(c),  (f);  11  U.S.C.  §  503(b);  11  U.S.C.  §  507(aK1) ;  In  re  Gould  &  Eber- 
hardt Gear  Machinery  Corp.,  80  Bankr.  614  (D.  Mass  1987). 


15  JUNE  1989 


RECEIVED 

Hon  1989 

DOCUMENTS 
COLLECTION 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  t)e  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

ADMINISTRATIVE 

LATE  PAY  PENALTY 


1% 

o 

R 

DISCUSSION   The  Department  of  Revenue  has  changed  its  policy  with  regard  to  some  late  payment 
AND                penalties  assessed  under  G.L.  c.  62C,  §  33(b).  The  Department  formerly  assessed 
DIRECTIVE:     such  a  penalty  whenever  an  amended  return  or  a  report  of  a  change  in  federal  tax- 
able income  resulted  in  a  tax  liability.  The  Department  will  no  longer  do  so  provided: 
(1)  an  ohginal  return  was  filed,  if  a  return  was  due,  and  (2)  the  amount  shown  on  the 
original  return  was  paid.  This  change  is  reflected  in  some  Massachusetts  tax  forms, 
but  mav  not  be  reflected  on  all  relevant  documents 

D 

Taxpayers  who  have  previously  paid  late  pay  penalties  under  these  circumstances 
and  believe  they  may  be  entitled  to  an  abatement  should  apply  to  the  Abatement 
Bureau  using  the  appropriate  form.  For  help  in  determining  which  form  to  file,  call 
or  write: 

1 

R 

Taxpayer  Assistance  Bureau 
100  Cambridge  Street 
Boston,  MA  02204 
(617)  727-4545. 

You  may  also  call  toll-free  within  Massachusetts:  (800)  392-6089. 

E 
C 

NOTE:  The  change  described  above  DOES  NOT  AFFECT  late  payment  penalties  if 
no  original  return  was  filed  when  due,  if  a  tax  shown  on  a  return  was  not  paid  on  time, 
or  if  a  false  or  fraudulent  return  was  filed.  The  Department  of  Revenue  will  continue 
to  assess  late  payment  penalties  in  these  situations  unless  they  are  otheoA^ise  waived. 

T 
1 

REFERENCE:    G.L.  c.  62C,  §  33(b). 

>UI 

15  June  1989                        UO^  ^                        y^^^  }^cl^ 

,l^Al2.KtS                 Stephen  W.  Kidder 
 ^ir>in\\wi'^'  ^tf^            Commissioner  of  Revenue 

DOR-D 

89-6 

This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5Me).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  t)e  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 

MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

CORPORATE  EXCISE 

INVESTMENT  TAX  CREDIT:  RECAPTURE 
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ISSUE: 


When  must  a  corporation  pay  a  recapture  tax  on  the  investment  tax  credit  taken  in 
a  previous  tax  year? 


DISCUSSION:  Under  G.L.  c.  63,  §  31A(e),  a  recapture  tax  must  generally  be  paid  if  property  upon 
which  the  investment  tax  credit  has  been  taken  in  a  prior  tax  year  is  disposed  of  or 
ceases  to  be  in  qualified  use  prior  to  the  end  of  its  useful  life.  The  useful  life  of  the 
property  is  the  same  as  that  used  by  the  corporation  for  federal  depreciation  purposes. 
Id.  The  recapture  tax  is  the  difference  between  the  credit  taken  and  the  credit  allowed 
for  actual  use.  No  recapture  is  necessary  if  the  property  has  been  in  qualified  use 
for  more  than  12  consecutive  years.  Id. 

The  credit  taken  is  equal  to  the  portion,  if  any,  of  the  original  investment  tax  credit 
used  to  offset  the  corporate  excise  in  any  tax  year.  The  credit  allowed  for  actual  use 
is  calculated  by  multiplying  the  original  investment  credit  by  the  percentage  of  qual- 
ified use,  determined  by  dividing  the  numt>er  of  months  of  qualified  use  by  the  number 
of  months  of  useful  life.  Id.  Calculation  of  the  recapture  tax  can  become  quite  com- 
plex when  a  corporation  has  many  assets  upon  which  the  credit  has  been  taken,  carry- 
over balances  and  lapsing  of  the  credit  over  a  span  of  years.  See  Schedule  H-2 
Vi^^oapture  of  Investment  Credit)  and  Schedule  H-2  Worksheet  (Recapture  Offset 
Worksheet). 


HOV       igg^he  examples 


below  illustrate  these  rules: 


E}(^^{Jf^^f^  E:^iMiPLE  1:  In  tax  year  1,  Corporation  A  took  an  investment  tax  credit  of  $10,000 
■^Ol  I  C^"^'  °"  property  with  a  useful  life  of  27.5  years.  The  entire  credit  was  used  to  offset  the 
"^^^^^w  i  i  corporation's  excise.  In  tax  year  15  the  corporation  disposed  of  the  property.  Cor- 
poration A  will  not  have  to  pay  a  recapture  tax  because  the  property  was  in  qualified 
use  for  more  than  12  consecutive  years. 

EXAMPLE  2:  In  January  of  tax  year  1 ,  Corporation  B  was  allowed  an  investment  tax 
credit  of  $10,000  on  property  with  a  useful  life  of  5  years.  The  entire  credit  was  used 
to  offset  the  corporation's  excise.  In  January  of  tax  year  3  the  corporation  disposed 
of  the  property. 

Corporation  B  will  have  to  pay  a  recapture  tax  of  $6,000.  The  percentage  of  qualified 
use  was  40%  (24  months  of  qualified  use  divided  by  60  months  of  useful  life).  There- 
fore the  credit  allowed  for  actual  use  was  only  $4,000. 

EXAMPLE  3:  In  January  of  tax  year  1 ,  Corporation  C  was  allowed  an  investment  tax 
credit  of  $10,000  on  property  with  a  useful  life  of  5  years.  Only  $2,000  of  the  credit 
was  used  to  offset  the  corporation's  excise.  The  remaining  $8,000  of  unused  credit 
was  carried  over.  In  January  of  tax  year  2  the  corporation  disposed  of  the  property. 


Corporation  C  will  not  have  to  pay  any  recapture  tax.  The  percentage  of  qualified  use 
was  20%  (1 2  months  of  qualified  use  divided  by  60  months  of  useful  life).  Therefore 
the  credit  allowed  for  actual  use  was  $2,000.  The  recapture  tax  is  equal  to  the  credit 
taken  ($2,000)  minus  the  credit  allowed  for  actual  use  ($2,000)  which  equals  zero. 
The  corporation's  carryover  balances  must  be  reduced  by  the  remaining  $8,000  of 
credit  carryover  in  order  to  prevent  future  use  of  this  credit  since  the  corporation  has 
already  used  the  maximum  amount  of  credit  allowed  for  actual  use  ($2,000).  // 


1/  If  a  corporation  has  carryover  balances  which  relate  to  more  than  one  asset,  com- 
plete the  Recapture  Offset  Worksheet  (see  Note  1)  to  determine  exactly  how  many 
credits  relate  to  the  recapture  property. 


REFERENCE:  G.L.  c.  63,  §  3lA(e). 


15  June  1989 

Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


^7-^ 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 

PRE-RETIREMENT  DISTRIBUTION  FROM  STATE  RETIREMENT  PLAN 
ROLLED  OVER  INTO  IRA;  TAXABILITY  UPON  DISTRIBUTION 


D 

O 
R 

D 
I 

R 
E 
C 
T 
I 

V 
E 

DOR-D 
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FACTS: 


ISSUE: 


Millicent  worked  for  the  Commonwealth  for  6  years  and  was  a  member  of  the  State 
Contributory  Retirement  System  established  and  maintained  pursuant  to  General  Laws, 
chapter  32.  Duhng  this  time,  Millicent  contributed  to  the  state  retirement  system  by 
means  of  deductions  taken  directly  from  her  salary. 

Millicent  left  the  system  before  retirement.  When  she  left,  Millicent  was  not  eligible 
for  any  pension  but  received  a  lump  sum  payment  of  $7,200,  reflecting  $6,000  in  con- 
tributions to  the  fund,  and  $1,200  in  accrued  interest.  She  immediately  placed  this 
amount  in  an  IRA  to  which  she  made  no  further  contributions.  Millicent  has  now  begun 
receiving  distributions  from  her  IRA. 

What  are  the  Massachusetts  tax  consequences  of  the  pre-retirement  distribution 
Millicent  rolled  over  into  her  IRA? 


DISCUSSION:  Under  G.L.  c.  62,  §  2(a)(2)(E),  income  from  a  contributory  retirement  plan  to  which 
the  employee  has  contributed  is  returned  to  the  employee  tax  free.  An  employee  who 
leaves  the  system  before  retirement  may  receive  a  lump  sum  payment  consisting  of 
his  or  her  contributions  plus  accrued  interest  without  incurnng  liability  for  income  taxes 
on  any  part  of  the  lump  sum.  See  DOR-D  86-25. 

When  a  pre-retirement  distribution  from  a  state  contributory  retirement  fund  is  rolled 
over  into  an  IRA,  no  taxable  event  occurs.  When  the  distributions  take  place  from  the 
IRA,  the  Department  will  consider  the  entire  amount  of  the  onginal  lump  sum  distrib- 
ution as  income  from  the  contributory  retirement  fund  exempt  under  G.L.  c.  62,  § 
2(a)(2)(E).  Thus  Millicent  may  recover  her  entire  contribution  to  the  IRA  —  $7,200  — 
before  her  distributions  will  be  taxed. 

NOTE:  Because  the  tax  treatment  of  distributions  from  an  IRA  is  different  at  the  state 
and  federal  levels,  a  taxpayer  should  carefully  maintain  all  records  regarding  the  tax 
exempt  nature  of  any  distribution. 


DIRECTIVE: 


Mililcent's  IRA  disthbutions  will  be  tax-exempt  for  Massachusetts  tax  purposes  until 
she  has  recovered  the  entire  amount  of  the  pre-retirement  distribution  from  the  state 
retirement  fund  rolled  over  into  her  IRA.  Once  the  aggregate  of  her  distributions  exceeds 
$7,200,  all  amounts  Millicent  receives  from  her  IRA  are  fully  taxable. 


REFERENCE:  G.L.  c.  62,  §  2(a)(2KE);  DOR-D  86-25. 


15  June  1989 


RECEIVED 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOCUMENTS 

This  Directive  represents  the  official  position  ofTft'e'DepaHrtiefnt  of  Fievenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CN^R  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions, Directives,  and  TlRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


\kn  Rl.7: 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

PERSONAL  INCOME  TAX 
PACSiviLE  Signatures,  -opms  2  i  2G 


D 
O 
R 

D 
I 

R 
E 
C 
T 
I 

V 
E 

DOR-D 
89-9 


DIRECTIVE:    Beginning  January  1 ,  1990.  trustees  may  use  facsimile  signatures  on  Forms  2  and  ; 

2G  as  the  fiduciary  signature.  The  fiduciary  shall  remain  responsible  for  the  truth  i 
and  correctness  of  the  returns  under  penalties  of  perjury.  j 

In  order  to  assure  that  the  facsimile  signature  is  used  at  the  direction  of  the  fiduciary,  \ 
the  procedures  below  must  be  followed:  \ 

1 .  Each  group  of  returns  filed  with  the  Department  of  Revenue  must  be  accomp-  i 
anied  by  a  letter  hand  signed  by  the  fiduciary  authorized  to  sign  them.  The  | 
letter  must  state,  under  penalties  of  perjury,  that  the  facsimile  signature  ap- 
peari'-g  on  the  returns  is  the  signsture  the  fiduciary  hac  adopted  to  sign  the 
returns  and  that  it  was  affixed  to  the  returns  either  by  him  or  at  his  direction. 
The  letter  shall  also  list  each  return  by  name  and  account  number. 

2.  A  signed  copy  of  the  letter  must  be  retained  by  the  person  filing  the  returns 
and  must  be  available  for  inspection  by  the  Department  of  Revenue. 

3.  Where  the  returns  are  reproduced  by  photocopying  or  similar  reproductive 
methods,  the  facsimile  signature  must  be  affixed  after  the  reproductive  process. 
See  TIP  87-12.  "Reproduction  of  Department  of  Revenue  Forms":  AP  603.3, 
"Reproduction  of  Tax  Forms." 

These  procedures  are  based  on  Internal  Revenue  Service  Revenue  Ruling  68-500. 
1968-2  C.B.  575. 


REFERENCE:  Technical  Information  Release,  TIR  87-12:  Administrative  Procedures.  AP  603.3 
(MASSTAX  Guide,  vol.  6);  Rev.  Rul.  68-500,  1968-2  C.B.  575. 


December  1 1 .  1989 


SEP 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified 
pursuant  to  830  CMR  62.01  (5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 
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DIRECTIVE: 


The  Department  of  Revenue  previously  required  vendors  who  made  sales  for  resale 
to  out-of-state  vendors  to  obtain  a  notarized  statement  from  purchasers  m  lieu  of 
a  Massachusetts  resale  certificate.  DOR  will  no  longer  require  notarization  so  long 
as  the  seller  has  accepted,  in  good  faith,  a  statement,  either  on  the  purchaser's  let- 
terhead or  with  a  business  card  attached,  signed  by  the  purchaser  under  the  pains 
and  penalties  of  perjury.  The  statement  must  declare  that; 

1.  the  purchaser  is  not  engaged  m  business  m  Massachusetts  withm  the 
mieC  nng  of  G.L.  c.  64H,     1(5)  and, 

2.  the  purchaser  is  purchasing  the  property  solely  for  resale  in  the  ordinary 
course  of  its  business. 

if  the  purchaser  is  registered  to  do  business  in  another  state,  a  copy  of  that 
registration  or  permit  must  be  attached  to  the  statement.  In  the  alternative, 
the  statement  must  list  the  registration  or  permit  number  and  the  state  of 
registration. 

A  statement  is  signed  under  the  pains  and  penalties  of  perjury  if  it  contains  language 
such  as: 

Under  the  penalties  of  perjury,  I  swear  or  affirm  that  the  information 
in  this  statement  is  true  and  correct. 


or 

Signed  under  the  pains  and  penalties  of  perjury  this 
of  19  . 


day 


REFERENCE:  G.L  c.  64H,  §  1(5). 


December  11,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  'acts  as  5:ateci 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoKea  or  -lodiried 
pursuant  to  830  CMR  62C  01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  'eguiations  court 
decisions,  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

DEEDS  EXCISE 
PARTITION  OF  JOINTLY  HELD  PROPERTY 


ISSUE: 


Is  the  partitioning  of  jointly  held  real  property  subject  to  the  Massachusetts  deeds 
excise? 
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DISCUSSION:  Massachusetts  imposes  an  excise  upon  the  transfer  of  any  deed,  instrument  or  other 
writing  whereby  realty  sold  is  conveyed  to  a  purchaser.  G.L.  c.  64D,  §  1 .  The  excise 
is  based  upon  the  consideration  given  for  the  property  and  applies  whenever  the 
consideration,  exclusive  of  any  lien  or  encumbrance  remaining  on  the  property,  is 
greater  than  $10C.  The  tax  is  paid  by  the  person  making  or  signing  the  deed  and 
is  evidenced  by  an  affixed  stamp.  As  of  July  1 ,  1989,  the  tax  is  $2.00  for  each  $500, 
or  fraction,  of  consideration  plus  an  additional  tax  of  14%  of  the  tax  imposed,  i.e., 
$2.28/$500,  except  in  Barnstable  County  where  the  rate,  including  surtax,  is 
$2.85/$50G  The  rates  are  currently  scheduled  to  change  on  July  1,  1992. 

When  parties  partition  property  they  own  jointly,  there  is  no  deeds  excise  due  unless 
for  consideration  some  of  the  parties  take  shares  greater  in  value  than  their  undivid- 
ed interests.  In  that  e^ent,  a  tax  anaches  to  each  deed  conveying  the  greater  share, 
computed  upon  the  consideration  for  the  excess.  In  addition,  where  property  is  con- 
veyed subject  to  existing  encumbrances,  the  amount  of  the  encumbrance  is  not  tax- 
able. No  deduction  may  be  made,  however,  for  encumbrances  placed  on  the  property 
at  the  time  of  sale.  See  DOR-D  88-18. 

Example  1 :  George  and  Georgia,  who  are  not  married,  bought  a  house  in  Welles- 
ley  in  1978  and  took  the  property  in  equal  shares  as  joint  tenants.  The  cost  of  the 
house  was  $100,000.  Each  put  $10,000  down.  In  1989,  they  decided  to  change  from 
a  joint  tenancy  to  a  tenancy  in  common.  A  new  deed  was  executed  showing  the 
change.  At  the  time  of  the  change,  George  and  Georgia  agreed  that  the  house  was 
worth  $200,000;  $60,000  remained  outstanding  on  the  original  mortgage,  and  the 
property  was  not  refinanced. 

Here,  the  property  is  being  split  in  accordance  with  the  undivided  interests  originally 
owned  by  the  parties.  Since  neither  party  receives  a  greater  interest  than  that  party 
had  before,  there  is  no  deeds  excise  due. 

Example  2:  Same  facts  as  above,  except  that,  in  settlement  of  a  debt,  George 
agrees  to  convey  a  portion  of  his  interest  in  the  house  to  Georgia  at  fair  market  value; 
a  new  deed  issues  showing  Georgia  as  owner  of  2/3  of  the  property  and  George  as 
owner  of  Vs. 

Here,  the  property  is  not  being  split  in  accordance  with  the  undivided  interests  origi- 
nally owned  by  the  parties;  Georgia  is  to  receive  a  greater  interest.  George  must, 
therefore,  pay  a  deeds  excise  on  the  excess  conveyed,  computed  as  follows: 


Value  of  property 
Encumbrance 


Value  of  2/;  interest 
Value  of  V2  interest 

Excess  conveyed: 


$200,000 
$  (60,000) 

$140,000 

$  93,324 
$  (70,000) 

$  23,324 


Excise  $  ,106.36 

($23,324/$500  x  $2.28) 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

DEEDS  EXCISE 
EXCHANGES  OF  PROPERTY 
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ISSUE: 


DISCUSSION: 


Is  an  exchange  of  two  pieces  of  real  estate  subject  to  the  f^assachusetts  deeds 
excise? 


Massachusetts  imposes  an  excise  upon  the  transfer  of  any  deed,  instrument  or  other 
writing  whereby  realty  sold  is  conveyed  to  a  purchaser.  G.L.  c.  64D,  §  1 .  The  excise 
is  based  upon  the  consideration  given  for  the  property  and  applies  whenever  the 
consideration,  exclusive  of  any  lien  or  encumbrance  remaining  on  the  property,  is 
greater  than  $100.  The  tax  is  paid  by  the  person  making  or  signing  the  deed  and 
is  evidenced  by  an  affixed  stamp.  As  of  July  1 ,  1989,  the  tax  is  $2.00  for  each  $500, 
or  fraction,  of  consideration  plus  an  additional  tax  of  14%  of  the  tax  imposed,  i.e., 
$2.28/$500,  except  in  Barnstable  County  where  the  rate,  including  surtax,  is 
$2.85/$500.  The  rates  are  currently  scheduled  to  change  on  July  1,  1992. 

When  parties  exchange  real  estate  the  conveyance  of  each  parcel  is  subject  to  the 
deeds  excise.  If  a  parcel  of  real  estate  is  conveyed  in  exchange  for  property  other 
than  real  estate  (i.e.,  personalty)  only  the  conveyance  of  the  real  estate  is  subject 
to  the  excise.  In  like-kind  exchanges,  the  consideration  in  each  case  is  the  value 
of  the  property  received  by  the  transferee. 

Where  property  is  conveyed  subject  to  existing  encumbrances  not  removed  at  the 
time  of  sale,  the  amount  of  the  encumbrance  is  not  taxable.  No  deduction  may  be 
made,  however,  for  encumbrances  placed  on  the  property  at  the  time  of  sale.  See 
DOR-D  88-18. 

Example  1 :  Fred  and  Ginger  agree  to  trade  apartment  build- 
ings. Fred's  building,  located  in  Newton,  is  worth  $450,000. 
Ginger's  building,  located  in  Boston,  is  worth  $500,000.  Each 
building  will  be  refinanced.  In  addition,  Fred  will  give  Ginger 
an  additional  cash  payment  of  $50,000. 

The  exchange  of  both  parcels  is  subject  to  the  deeds  excise, 
as  follows: 

Fred  to  Ginger: 

Amount  Paid  For  Property  $450,000 
Excise  $  2,052 

($450,000/$500  X  $2.28) 

This  sum  is  payable  by  Fred  as  maker  of  the  deed  given  to 
Ginger.  Note  that  the  additional  cash  is  excluded  in  calculat- 
ing the  excise  since  it  is  not  real  estate  subject  to  the  deeds 
excise. 

Ginger  to  Fred: 

Amount  paid  for  Property  $500,000 
Excise  $  2,280 

($500,000/$500  X  $2.28) 

This  sum  is  payable  by  Ginger  as  maker  of  the  deed  given  to 
Fred. 


Example  2:  George  ana  Gracie  agree  to  excnange  George  3 
real  estate  in  Leommster  worth  Si  50.000  for  Gracie  s  stocK 
worth  S95.000  plus  a  cash  payment  of  S55.000  Gracie  will 
refinance  the  property. 

George  will  pay  a  deeds  excise  of  $684.  computed  as  follows: 
(S95.000  *  S55,000)/$50G  <  S2.28  =  S684. 

George  will  pay  this  sum  as  maker  of  the  deed  given  to  Gracie. 
There  is  no  deeds  excise  payable  on  Gracie  s  transfer  of  the 
stock  to  George.  The  excise  is  imposed  only  on  the  transfer 
of  real  estate. 


I 


DIRECTIVE:  Exchanges  of  real  property  are  subject  to  the  deeds  excise,  computed  upon  the  total 
consideration  given  for  each  parcel  of  real  estate,  less  any  lien  or  encumbrance  on 
the  property  remaining  at  the  time  of  sale. 


REFERENCE:  G.L.  c.  64D.  ^  l:  DOR-0  88-18. 


December  11.  1989 

Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  oosition  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  statea 
The  Depanment  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  n  is  revoked  or  moaifiea 
pursuant  to  830  CMR  62C  0i(5)(e)  m  applying  this  Directive,  however,  the  effect  of  suPsequent  legislation  -eguiat.ons  court 
decisions  Directives,  and  TIRs  must  De  considered,  and  Depanment  personnel  and  taxpayers  may  rely  upon  ;n,s  Directive  oniy 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  n  -ms  ^'^gctive.^ 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 


DEEDS  EXCISE 


D 
O 

R 

D 
I 

R 
E 
C 
T 
I 

V 
E 


FACTS: 


ISSUE: 


Helen  transfers  her  house  in  Waltham  to  her  son  m  exchange  for  a  promise  to  main- 
tain her  for  the  rest  of  her  life.  The  house  is  fully  paid  for  and  worth  $180,000  at  the 
time  of  the  transfer. 


Is  a  transfer  of  real  estate  m  exchange  for  an  agreement  to  provide  maintenance 
for  life  subject  to  the  Massachusetts  deeds  excise? 


DISCUSSION:  Massachusetts  imposes  an  excise  upon  the  transfer  of  any  deed,  instrument  or  other 
writing  whereby  realty  sold  is  conveyed  to  a  purchaser.  G.L.  c.  64D,  5  1  The  excise 
IS  based  uPon  the  consideration  given  for  the  property  and  applies  whenever  the 
consideration,  exclusive  of  any  lien  or  encumbrance  remaining  on  the  property,  is 
greater  than  $100.  The  tax  is  paid  by  the  person  making  or  signing  the  deed  and 
IS  evidenced  by  an  affixed  stamp.  As  of  July  1 ,  1 989,  the  tax  is  S2.00  for  each  $500. 
or  fraction,  of  consideration  plus  an  additional  tax  of  14%  of  the  tax  imposed,  i.e., 
$2.28/$500,  except  in  Barnstable  County  where  the  rate,  including  surtax,  is 
$2.85/$500.  The  rates  are  currently  scheduled  to  change  on  July  1,  1992. 

When  parties  exchange  real  estate  for  life  maintenance,  the  transfer  of  the  real  es- 
tate is  subject  to  the  deeds  excise.  The  excise  is  imposed  on  the  net  value  of  the 
real  estate  conveyed,  here  $180,000,  less  any  lien  or  encumbrance  remaining.  The 
house  IS  fully  paid  for;  there  is  no  lien  or  encumbrance  remaining.  The  excise  is  there- 
fore $820.80  ($180,000/$500  x  $2.28)  and  is  to  be  paid  by  Helen  as  maker  of  the  deed. 

DIRECTIVE:  A  transfer  of  real  estate  m  exchange  for  life  maintenance  is  subject  to  the  Massa- 
chusetts deeds  excise,  computed  upon  the  net  value  of  the  property  conveyed. 


REFERENCE:  G.L.  c.  64D,  ^  i;  DOR-D  88-18. 


December  1 1 ,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
89-15 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  'acts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoKed  or  ^^oaified 
pursuant  to  830  CMR  62C.0l(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations  court 
decisions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  tnis  Directive  oniy 
if  the  facts,  circumstances  and  issues  presented  m  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

DEEDS  EXCISE 

BONA  FIDE  GIFT 
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FACTS: 


ISSUE: 


DISCUSSION: 


DIRECTIVE: 


Hero  Hospital  saves  the  life  of  a  patient  who  thereafter  conveys  real  property  in  Chelms- 
ford to  the  hospital  out  of  gratitude.  The  deed  recites  that  it  is  given  in  exchange  for 
$1 .00  and  other  valuable  consideration.  The  property  is  worth  $100,000  and  is  fully  paid 
for. 


Is  a  transfer  of  real  estate  as  a  gift  subject  to  the  Massachusetts  deeds  excise? 


Massachusetts  imposes  an  excise  upon  the  transfer  of  any  deed,  instrument  or  other 
writing  whereby  realty  sold  is  conveyed  to  a  purchaser.  G.L.  c.  64D,  §  1.  The  excise 
is  based  upon  the  consideration  given  for  the  property  and  applies  whenever  the  con- 
sideration, exclusive  of  any  lien  or  encumbrance  remaining  on  the  property,  is  greater 
than  $100.  The  tax  is  paid  by  the  person  making  or  signing  the  deed  and  is  evidenced 
by  an  affixed  stamp.  As  of  July  1,  1989,  the  tax  is  $2.00  for  each  $500,  or  fraction, 
of  consideration  plus  an  additional  tax  of  14%  of  the  tax  imposed,  i.e.,  $2.28/$500,  ex- 
cept in  Barnstable  County  where  the  rate,  including  surtax,  is  $2.85/$500.  The  rates 
are  currently  scheduled  to  change  on  July  1,  1992. 

The  tax  applies,  however,  only  to  those  transactions  in  which  realty  is  "sold."  G.L.  c. 
64D,  §  1.  It  does  not  apply  to  deeds  given  without  consideration,  including  deeds  con- 
veying realty  as  bona  fide  gifts,  even  though  the  deed  may  recite  a  consideration  for 
the  transfer  such  as  "natural  love  and  affection  and  $1.00,"  "desire  to  promote  public 
welfare  and  $1.00,"  or  "$1.00  and  other  valuable  consideration." 

Here,  the  realty  was  conveyed  to  the  hospital  as  a  bona  fide  gift.  Accordingly,  the  deeds 
excise  does  not  apply. 


Since  the  deeds  excise  does  not  apply  to  bona  fide  gifts,  the  transferor  will  not  owe 
a  deeds  excise  when  he  conveys  the  realty  to  the  hospital. 


REFERENCE:  G.L  c  64D,  §  l, 


December  11,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
89-16 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated.  The 
Department  and  Its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pursuant  to 
830  CtVIR  62C.01(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  decisions.  Direc- 
tives, and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the  facts,  circum- 
stances and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  in  this  Directive. 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 

SALES  AND  USE  TAX 
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FACTS: 


Bob.  a  vendor  required  to  be  registered  under  G.L,  c.  64H.  ^  7,  repairs  boats  at  his 
shipyard  and  sometimes  acts  as  a  broker  for  customers  selling  their  ooats  From 
time  to  time,  Bob  takes  possession  of  a  customer's  boat  and  docks  it  on  his  premises; 
at  other  times,  the  boat  is  docked  elsewhere.  Bob,  however,  always  has  the  author- 
ity to  commit  the  owner  to  sell  or  to  transfer  title  or  possession  to  the  ouyer  without 
any  additional  action  by  the  owner,  provided  the  owner's  conditions  are  met.  e  g., 
a  minimum  price  or  sale  by  a  certain  date.  Bob  is  paid  a  commission  after  a  sale. 
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ISSUE: 


Must  Bob  collect  and  pay  over  the  sales  tax  on  the  sale  of  these  used  boats? 


DISCUSSION:  Massachusetts  imposes  an  excise  upon  sales  at  retail  of  tangible  personal  property 
by  any  vendor.  Unless  the  sale  is  otherwise  exempt,  the  vendor  must  collect  and 
pay  over  the  sales  tax.  G.L.  c.  64H,  §  2. 

Under  G.L.  c.  64H.  §  6(c),  the  owner  of  a  boat  originally  acquired  for  personal  use 
may  sell  it  without  collecting  the  sales  tax  since  the  sale  is  considered  casual  and 
isolated.  The  buyer  will,  however,  pay  a  use  tax.  G.L.  c.  64H,  6(c);  G.L.  c.  641, 
§  7(b).  The  use  of  an  agent  or  broker  to  aid  in  making  those  sales  will  not  alter  this 
result  unless  the  agent  is  a  retailer  and  becomes  the  vendor  of  the  goods.  See  Sher- 
man V.  Commissioner  of  Revenue.  24  Mass.  App.  64,  67  (1987). 

Since  Bob  is  regularly  engaged  m  selling  boats  and  other  tangible  personal  property 
(i.e.,  parts  for  boat  repair).  Bob  is  a  retailer.  If  Bob  is  the  vendor  of  the  boat,  he  must 
collect  and  pay  over  the  tax:  the  sale  is  not  considered  casual  and  isolated  since 
the  intervention  of  a  retailer  as  vendor  of  the  goods  changes  the  character  of  the  sale. 

Here.  Bob  is  the  vendor  of  the  boat  (whether  or  not  it  is  on  his  premises)  since  he 
has  full  authority  to  commit  the  owner  of  the  boat  to  sell  or  authority  to  transfer  title 
or  possession  of  the  boat  to  the  buyer.  Bob  must,  therefore,  collect  the  tax.  Without 
authority  to  commit  the  owner  or  to  transfer  title  or  possession.  Bob  would  not  be 
considered  the  vendor  of  the  boat,  but  the  agent  of  the  owner  making  a  casual  and 
isolated  sale.  In  these  situations,  Bob  would  not  collect  the  tax.  Instead,  the  buyer 
would  pay  the  use  tax  when  the  boat  is  registered  unless  the  sale  is  otherwise  ex- 
empt. G.L.  c.  641,  §  7(b).  If  the  boat  is  not  registered,  the  buyer  would  pay  the  tax 
to  the  Department  of  Revenue  on  or  before  the  twentieth  day  of  the  month  following 
the  month  m  which  the  boat  was  first  used  here.  G.L.  c.  62C,  §  I6(i). 


X 


DIRECTIVE:  Since  Bob  is  a  retailer  and  has  authority  to  connnnit  the  owner  to  a  sale  or  to  transfer 
title  c;  possession  of  used  boats,  he  is  the  vendor  of  these  boats  and  is  liable  far 
the  collection  and  payment  of  the  sales  tax. 


REFERENCE:  G.L.  c.  62C.  ^  I6{i):  G.L,  c.  64H,      1(9),  1(18).  2.  6(c);  G.L.  c.  641,  ^  7(b):  Sherman 
V.  Commissioner  of  Revenue,  24  Mass.  App.  64,  67  (1987). 


This  Directive  represents  the  official  position  of  the  Department  ot  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it.  unless  it  is  revoked  or  modified 
pursuant  to  830  CMR  62C.0i(5Me).  In  applying  this  Directive,  however,  the  effect  of  suPsequent  legislation,  regulations,  court 
decisions.  Directives,  and  TIRs  must  De  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
it  the  facts,  circumstances  and  issues  presented  m  other  cases  are  supstantially  the  same  as  those  set  forth  in  tnis  Directive 


December  1 1.  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 
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FACTS: 


ISSUE 


Tom  bought  a  boat  m  Massachusetts  from  his  friend  Ted.  who  had  bought  the  Dcat 
for  his  personal  use  and  does  not  sell  boats  m  the  regular  course  of  business  The 
boat  had  no  motor;  consequently,  it  was  not  required  to  be  registered.  Tom  has  now 
installed  a  motor  on  the  boat  and  the  boat  must  therefore  be  registered  G.L.  c  90B. 
^  2.  Tom  paid  no  sales  or  use  tax  when  he  bought  the  boat. 

What  are  the  sales  or  use  tax  consequences  of  Tom's  purchase  of  the  used  boaf 


ISSUE  II:         What  are  the  consequences  when  Tom  later  registers  the  boat  m  Massachusetts? 


DISCUSSION: 


Massachusetts  imposes  an  excise  upon  retail  sales  of  tangible  personal  properr/ 
by  any  vendor.  Unless  the  sale  is  otherwise  exempt,  the  vendor  must  collect  and 
pay  over  the  sales  tax.  G.L.  c.  64H,  §  2. 

Under  G.L.  c.  64H,  §  6(c).  the  owner  of  goods  originally  acquired  for  personal  or 
household  use  may  sell  those  goods  without  incurring  sales  tax  liability.  Such  sales 
are  considered  casual  and  isolated. 

Casual  and  isolated  sales  of  boats  are  not.  however,  exempt  from  the  use  tax  im- 
posed by  G.L.  c.  641.  §  3.  The  tax  applies  if  the  boat  is  used,  stored,  or  otherwise 
consumed  m  Massachusetts  and  unless  the  purchaser  is  the  spouse,  mother,  'ather. 
brother,  sister  or  child  of  the  seller.  G.L.  c.  64H.  6(c);  G.L.  c.  641,  5  7(b)  Smce  the 
use  tax  IS  due  on  the  storage,  use  or  other  consumption  of  the  boat  m  Massachusetts, 
it  does  not  matter  whether  or  not  the  boat  must  be  registered  here.  Tom  should,  there- 
fore, have  paid  a  use  tax  (calculated  at  5%  of  the  purchase  price)  to  the  Department 
of  Revenue  (DOR]  by  the  twentieth  day  of  the  month  following  the  month  the  boat 
was  first  used  here.  G.L.  c.  620.  §  I6(i). 

In  order  to  register  his  boat  now.  Tom  must  show  that  he  paid  any  tax  due  under 
G.L,  c.  641.  Id.,  §  26A.  Since  he  did  not  do  so.  the  boat  cannot  be  registered  until 
Tom  pays  the  tax  due,  plus  interest  and  penalties  from  the  date  the  tax  should  have 
been  paid.  Id. 


DIRECTIVE  I:  Tom's  purchase  of  the  boat  is  subject  to  the  use  tax.  This  tax  is  due  if  the  boat  is 
used,  stored  or  otherwise  consumed  in  Massachusetts  and  must  be  paid  regardless 
of  whether  or  not  the  boat  is  registered  here. 

The  use  tax  may  be  paid  (on  Form  ST-6,  Certificate  of  Payment  of  Sales  or  Use  Tax. 
or  Form  ST-1 1 .  Individual  Use  Tax  Return)  at  certain  DOR  locations,  and  at  Regis- 
tries with  a  Marine  and  Recreation  Section.  Division  of  Law  Enforcement,  staffed 
with  DOR  personnel.  For  a  list  of  these  offices,  contact: 

Department  of  Revenue 
100  Cambridge  Street 
Boston,  MA  02204 
(617)  727-2505 
(617)  727-2510 
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The  tax  IS  due  on  or  before  the  twentieth  day  of  the  month  following  the  month  of 
first  use  here.  G.L,  c.  62C,  ^  I6(i). 

DIRECTIVE  II:  Because  Tom  did  not  pay  the  use  tax  when  it  was  due.  he  is  liable  for  the  tax  plus 
applicable  interest  and  penalties  from  the  date  the  tax  should  have  been  paid. 
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REFERENCE:  G.L  c.  62C,  §  16(i);  G.L.  c.  64H,  ^§  2.  6(c):  G.L  c.  641,  ^  3.  7(b),  26A;  G.L.  c.  90B,  ^  2. 


December  1 1 ,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified 
pursuant  to  830  CMR  62C.0i(5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court 
decisions.  Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only 
If  the  facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 
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DIRECTIVE: 


REFERENCE: 


Despite  the  fact  that  Fred's  wages  are  not  subject  to  withholding,  all  Fred's  wages 
are  subject  to  Massachusetts  income  tax  because  he  is  a  resident  of  Massachusetts; 
in  addition,  because  the  wages  are  not  subject  to  withholding,  Fred  must  make  esti- 
mated tax  payments  in  accordance  with  the  rules  set  out  above. 


46  U.S.C.  11108;  G.L.  c.  62,  §§4,  6(a);  G.L  c.  62B,  13,  14(a),  (c),  (h) ;  Streckfus 
Steamers,  Inc.  v.  Saint  Louis,  472  S.W.2d  660  (Mo.  App.)  cert,  denied.  409  U.S.  841 
(1971). 


December  11,  1989 


Stephen  W.  Kidder 
Commissioner  of  Revenue 


DOR-D 
89-20 


This  Directive  represents  the  official  position  of  the  Department  of  Revenue  on  the  application  of  the  law  to  the  facts  as  stated. 
The  Department  and  its  personnel  will  follow  this  Directive,  and  taxpayers  may  rely  upon  it,  unless  it  is  revoked  or  modified  pur- 
suant to  830  CMR  62C  01{5)(e).  In  applying  this  Directive,  however,  the  effect  of  subsequent  legislation,  regulations,  court  deci- 
sions. Directives,  and  TIRs  must  be  considered,  and  Department  personnel  and  taxpayers  may  rely  upon  this  Directive  only  if  the 
facts,  circumstances  and  issues  presented  in  other  cases  are  substantially  the  same  as  those  set  forth  m  this  Directive 


MASSACHUSETTS  DEPARTMENT  OF  REVENUE 


D 
O 
R 

D 
I 

R 
E 
C 
T 
I 

E 

DOR-D 
89-21 


FACTS: 


ISSUE: 


EtheL  who  ,s  not  a  resident  of  Massachusetts,  works  on  a  f,sh,nq  vessel  based  ,n  Rhn^a 

iTJlT'"''V'  '^'"^  "  ^^^^es  ,nc,  0  ng  S  husetts 

Ethel  determines  that  she  has  worked  within  MassachusPtt^  sn  h=  c  ^  u 

and  earned  S12.000  during  the  year  from  f.h^^g'n^h  en^^^^ 

no  .r.o  ^^^^^^-g  y^'^  -  January     Shows  hi 

no  amount  was  withheld  from  her  wages  for  state  tax  purposes. 

Does  Ethel,  a  nonresident  working  on  a  fishing  vessel,  owe  income  taxes  to  Massa- 
chusetts despite  the  fact  that  no  amounts  for  those  taxes  were  withheld  from  her 
wages?  nci 


DISCUSSION:  Withholding/Liability  for  Tax. 

Under  46  U.S.C.  .  1 1 108,  '[wlages  accruing  to  a  master  or  seaman  on  a  vessel  m 
the  foreign,  coastwise,  mtercoastal,  interstate,  or  noncontiguous  trade  or  an  individu- 
al employed  on  a  fishing  vessel  or  any  fish  processing  vessel  may  not  be  withheld 
under  the  tax  laws  of  a  State  or  any  political  subdivision  of  a  State.  "  Id  This  provision 
was  intended  to  prevent  multiple  withholding  from  wages  of  seamen  who  might  be 
in  ports  of  different  states  when  they  receive  pay.  Streckfus  Steamers.  Inc  v  Saint 
LOUIS,  472  S.W.2d  660  (Mo.  App.)  cerf.  denied  409  U.S.  841  (1971)  The  provision 
does  not,  however,  prevent  Massachusetts  from  lawfully  imposing  taxes  on  income 
earned  by  nonresidents  within  the  boundaries  of  Massachusetts,  See  Shaffer  v  Carter 
252  U.S.  27  (1920). 

Massachusetts  taxes  nonresidents  only  on  income  denved  from,  or  effectively  con- 
nected with:  ' 

(1)  any  trade  or  business  carried  on  m  Massachusetts: 

(2)  employment  carried  on  in  Massachusetts: 

(3)  participation  m  any  lottery  or  wagering  in  Massachusetts:  and 

(4)  ownership  of  any  interest  in  real  or  tangible  property  located 
in  Massachusetts. 

A  nopfesident  gen.=}raily  does  not  have  a  trade,  business  or  employment  m  Massa- 
chusetts If  his  or  her  presence  for  business  in  Massachusetts  is  casual,  isolated  and 
inconsequential:  it  will  be  considered  so  if  one  of  the  following  three  tests  is  met: 

(1)  the  nonresident  is  in  Massachusetts  for  10  days  or  fewer  dunng 
the  taxable  year:  this  test  cannot  apply,  however,  if  the  non- 
resident earns  more  than  $6,000: 

(2)  the  nonresident  earns  $6,000  or  less;  or 

(3)  the  nonresident's  presence  for  business  in  Massachusetts  is 
ancilian/  to  the  nonresident's  pnmary  business  or  employment 
duties  performed  outside  of  Massachusetts. 


830  OMR  62.5A.1 


ACME 

B00K8INO(N(iCO..INa 


